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BEFORE

Gregory A. Miksa 
Administrative Judge 
INITIAL DECISION

introduction

By petition filed April 12, 2010, Daryle Rocco, a former non-preference eligible (non-veteran) Manager of Distributions Operations (MDO), Occupation Code 2315-7139, EAS-24, at the agency’s Grand Rapids, Michigan Processing and Distribution Facility (PDF), challenges his claimed August 28, 2009 involuntary retirement based on the agency’s decision to separate him from employment in a nationwide reduction in force (RIF) due to the elimination of his position.  The appellant characterizes the agency’s RIF/restructuring action as a constructive adverse action designed to thwart his adverse action appeal rights pursuant to 39 U.S.C. § 1005(a)(4)(A)(ii) and 5 U.S.C. §§ 7511-7513.   See Record at tab 1.  In response to the appeal, the agency moves that it be dismissed for lack of Board jurisdiction.  See Record at tabs 22 & 44 (Agency’s Motion and Amended Motions to Dismiss Appeal).
The appellant withdrew his request for a hearing. See Record at tab 38.  Accordingly, this Initial Decision is based on the parties’ extensive written submissions and documentation of record.  For the reasons given below, the agency’s motion to dismiss the appeal for lack of Board jurisdiction is GRANTED.

JURISDICTION

Applicable Law
Not every agency action impacting an individual’s Postal Service employment is appealable to the Merit Systems Protection Board.  Federal employees may directly appeal to the Merit Systems Protection Board only from those agency actions for which a right of appeal is granted by law, rule, or regulation.  5 U.S.C.A. § 7701(a) (West 2007).  A Postal Service employee may file a Board appeal from an adverse action under chapter 75 of title 5 of the U.S. Code only if he is a supervisor or manager covered by 39 U.S.C.§ 1005(a), or a non-supervisory or non-managerial preference-eligible employee described under 5 U.S.C. § 7511(a)(1)(B) and 5 U.S.C. § 2108.  See also 5 U.S.C.A. § 7511(b)(8) (2007).  Thus, to appeal an adverse action such as a removal under chapter 75, a Postal employee (1) must be a preference eligible, a management or supervisory employee, or an employee engaged in personnel work in other than a purely non-confidential clerical capacity, and (2) must have completed one year of current continuous service in the same or similar positions.  Toomey v. U.S. Postal Service, 71 M.S.P.R. 10, 12 (1996).  Since the appellant was a non-preference-eligible supervisor/manager in the position from which he was separated, the Board has authority to review the merits of an appeal from the appellant only if the retirement from which the appellant is appealing constitutes a constructive adverse removal action as described under 5 U.S.C. § 7512(1).
A RIF action is not, per se, an appealable adverse action.  See Sirkin 
v. Department of Labor, 16 M.S.P.R. 432, 435-36 (1983).   The Board’s jurisdiction over non-adverse-action RIF appeals is not statutory, but derives from Office of Personnel Management (OPM) regulations at 5 C.F.R. Part 351, entitled “Reduction in Force,” applicable to Executive Branch agencies.  See 
5 C.F.R. § 351.901 (2011) Kohfield v. Department of the Navy, 75 M.S.P.R. 1, 4 (1997).   It is well settled that a non-preference eligible Postal employee, such as the appellant, is not covered by OPM RIF regulations and may not appeal his directed reassignment to a lower-graded position or separation during a Postal Service reorganization resulting in a RIF.  See 5 U.S.C.A  § 3502 (2007); 39 U.S.C.A. § 1005(a)(1)(2) (2007): 5 C.F.R. § 351.202(a)(2) (2011);  see also Marcoux v. U.S. Postal Service, 63 M.S.P.R. 373, 376-380 (1994) (non-preference eligible Manager, Labor Relations, EAS-22, is not covered by OPM RIF regulations and lacks either statutory or regulatory appeal rights to the Board from his reassignment to a lower-graded position during a Postal Service RIF); compare Brown v. U.S. Postal Service, 58 M.S.P.R. 345, 347-48 (1993).  
The Board has held, however, that the application of RIF procedures are to be applied only for reasons that are non-personal to an employee, such as a restructuring, lack of work, or insufficient funds.  A RIF cannot be used to remove or demote an employee for reasons personal to the employee without the application of adverse action procedures.  See Ligouri v. U.S. Military Academy, 4 M.S.P.R. 6, 8 (1980).  Thus, to establish the Board’s jurisdiction over his appeal, the appellant must demonstrate by preponderant evidence that his scheduled RIF separation from his EAS-24 MDO position in Grand Rapids, Michigan on August 28, 2009 was motivated by reasons personal to him and, therefore, not the result of the agency’s claimed nationwide restructuring of its non-bargaining unit supervisors, managers and administrators in 2009.  Once it has been determined an agency has invoked RIF procedures for one of the management reasons specified in 5 C.F.R. § 351.201(a)(2) (i.e., lack of work, shortage of funds, insufficient personnel ceiling, reorganization, exercise of reemployment or restoration rights, or reclassification due to the erosion of duties), the Board lacks the authority to review the exercise of agency discretion to identify which position is to be preserved or abolished.  See Griffin 
v. Department of Agriculture, 2 M.S.P.R. 168, 171 (1980) (administrative judge may properly decline to review the comparative costs of in-house employee services and contracted services after RIF decision properly taken).
A jurisdictional allegation must be supported by sufficient factual assertions to show the allegation is not a pro forma pleading.  Stokes v. Federal Aviation Administration, 761 F.2d 682, 686 (Fed.Cir.1985).  It is the appellant’s burden to prove, by a preponderance of the evidence, the Board’s jurisdiction to adjudicate his appeal, i.e., that the agency’s August 28, 2009 RIF was effected for reasons personal to him and not as part of a restructuring, lack of funds, or lack of work.  See 5 C.F.R. § 1201.56(a)(2) (2011); Burgess v. Merit Systems Protection Board, 758 F.2d 641 (Fed. Cir. 1985); Hicks v. U.S. Postal Service, 66 M.S.P.R. 137, 140 (1995).  Under the Board’s regulations, preponderant evidence is defined as:

The degree of relevant evidence that a reasonable person, considering the record as a whole, would accept as sufficient to find that a contested fact is more likely to be true than untrue.  

5 C.F.R. § 1201.56(c)(2) (2011).  The appellant was notified of his burden of proof, and the elements of proof necessary to establish the Board’s jurisdiction in the Board’s April 13, 2010, Acknowledgment Order and in the Board’s January 13, 2011, Order and Summary of Status Conference.  See Record at tabs 2 & 39.
The appellant’s claims and testimony.

The appellant began his career with the agency on May 11, 1968, and on the date of his retirement he had over 41 years of service with the agency.  Record at tab 1.  It is undisputed that on or about March 20, 2009, he was informed that one of two EAS-24 MDO positions in Grand Rapids, Michigan was scheduled to be eliminated as part of a nationwide restructuring and RIF/restructuring action, but that a “new” EAS-25 Senior MDO position would be established at Grand Rapids.  See Record at tab 42, Appellant’s Brief; see also Record at tab 44, Agency’s January 26, 2011 Amended Motion to Dismiss, Attachment 15 (March 25, 2009 E-Mail from James G’Sell to appellant with attached restructuring charts for Greater Michigan District and RIF timelines).  Apart from his EAS-24 MDO position at the Grand Rapids PDF (consisting of three buildings designated P-1, P-2 & P-3), the second EAS-24 MDO position was occupied by Frederick Quillin at the Grand Rapids Main facility, also known as the Grand Rapids Processing & Distribution Center (PDC).  
Mr. Quillin is a preference-eligible employee (i.e., a veteran of military service pursuant to 5 U.S.C. § 2108) with higher retention standing than the appellant who was not preference-eligible.  In April or early May 2009, the appellant applied but was not selected for the EAS-25 Senior MDO position in Phase I of the agency’s RIF Avoidance period.  Due to his lower retention standing, the appellant received notice, on or about June 24, 2009, that he, not Mr. Quillin, would be the employee impacted by the agency’s decision to abolish one of the Grand Rapids EAS-24 MDO positions as part of the RIF/restructuring.  See Record at tab 13, Affidavit C attached to EEO Investigative Summary, EEO Case File 4J-493-0073-09(1), Vol. 4, p. 27-28.  The notice further informed him that he would be separated from his position and employment with the agency, effective August 28, 2009, if he failed to apply for and be accepted in another available position not scheduled for elimination during the remaining phases of the agency’s RIF Avoidance period.  Id.
In his appeal to the Board, the appellant states:

I was forced to retire because the agency took steps to force me out under the guise of not being qualified for MDO [Manager of Distribution Operations] EAS-25 and not placing me as part of RIF avoidance procedures.  See Paragraph 16, subparagraph 2, of Formal EEO Complaint attached as Exhibit 1.

Record at tab 1, item 25 of Appeal.  In subparagraph 2 of Exhibit 1 attached to his appeal, the appellant states:

I was discriminated against on the basis of my sex and age as I was targeted for separation under the pretext of a Reduction-in-Force [RIF] and forced to retire.  As a result of: (1) not being selected for the EAS Level 25 MDO position  (which was the position I had been detailed to numerous times) held [sic], but its pay level had been increased earlier this year [in 2009], (2) being told that the District Manager would not consider a request for voluntary placement in a vacant lower-level position, (3) Not selected for the position of manager, Post Office Operations [MPOO] EAS-23, which I bid (considered minimally qualified to bid for) on as part of the RIF avoidance process; (4) not being placed [in] lower level positions as part of the RIF Avoidance procedures or in current positions that still remain unoccupied, (5) not being detailed into the position of EAS-25 MDO or any other position until placed into a permanent position as part of the RIF avoidance procedures, (6) not given a directed reassignment to a vacant position per ELM [Postal Service Employee and Labor Relations Manual] § 354.243, (7) management not placing me in a position per ELM § 354.243, and . . . instead being informed that I could be placed in a non-duty, non-pay status beginning August 29, 2009 and separated 30 days later if not subsequently placed as previously advised in the Specific Notice of Reduction In Force I was previously sent.  As I did not want to go without pay or jeopardize my retirement and other benefits, I put in my retirement papers.  I did not want to retire and did not plan on retiring.  To my knowledge, I was the only employee in the District who was forced out of the District which demonstrates that I was targeted for removal.

Id. at Exhibit 1 to the Appeal (emphasis added).  On January 20, 2011, the appellant withdrew his claims of sex and age discrimination; but he continues to maintain his retirement on August 28, 2009 was involuntarily coerced due to the reasons cited in paragraph 2 of Exhibit 1 to his appeal.  See Record at tab 40.  

In addition to the information provided in his appeal, the appellant submitted a January 19, 2011 Declaration, under penalty of perjury, in which he attests that, from at least as early as February 2009 through the date of his RIF separation/retirement, he served on an extended detail on behalf of the Great Lakes Area Service Team in Indiana, Illinois, Wisconsin, and Missouri away from his permanent Grand Rapids duty station.  See Appellant’s Brief, Exhibit D, Appellant’s January 19, 2011 Declaration.  He attests that during the months of February and March 2009, he served as the acting EAS-24 Plant Manager at the Mid-Missouri PDC in Columbia, Missouri.  He then returned to the Great Lakes Service Team in Chicago, Illinois as an EAS-24 Operations Support Specialist working at Main Post Offices in Irving Park and Chicago, Illinois in April and May 2009.  In the summer of 2009 he was detailed to Madison, Wisconsin as an MDO and remained in that capacity until his August 28, 2009 retirement.  Id.  The appellant, accordingly, was not physically present at his permanent duty station during the three RIF Avoidance phases conducted by the agency from March 2009 through August 2009.  
The appellant attests he worked nights in Madison, Wisconsin during the week preceding his August 28, 2009 retirement.  He generally attests he “was not getting the information [he] needed to make decisions for [his] future,” but he did not describe what specific information he failed to receive that was directed to other employees or that was not appropriately conveyed to him.  Id. p. 1.  He attests he was not contacted regarding attending meetings in Michigan by Brian Stoll, the Greater Michigan District’s Human Resources Manager, or anyone else “in a Placement Administrator’s role,” during the week preceding August 28, 2009.  Id. p. 2.  He also attests “there was nothing [presumably meetings concerning the RIF] scheduled with anyone locally in Wisconsin either.” Id. 

The appellant further generally attests that “as [RIF] deadlines were approaching,” he wanted information concerning “what I could do and what might be available as an option” in lieu of separation.  He attests he asked Debra Treamer, his National Association of Postal Supervisors (NAPS) representative, to obtain this information for him, but he does not otherwise describe what actions he personally took to obtain the information he sought prior to his August 28, 2009 retirement.  He claims Ms. Treamer “could not get straight answers” from Brian Stoll, Manager, Human Resources for the agency’s Greater Michigan District, or anyone else concerning what positions were available on which he could bid to avoid separation.  Id.

The appellant further attests, however, that he personally spoke with 
Mr. Stoll by telephone in early August 2009 and also on August 28, 2009, the effective date of the RIF.  He attests that Mr. Stoll urged him to take LWOP status for thirty days after August 28, 2009 “to give them more time to find me a position.”  Id.  He attests he “read the RIF notice paperwork” he received in June stating that “it was possible for my annuity to be reduced if I was involuntarily separated.”  He did not otherwise identify or describe this “RIF paperwork” or how he thought his annuity might be reduced.  The appellant’s June 24, 2009 specific RIF notice contains no reference to a reduction in the appellant’s annuity if he was involuntarily separated due to the RIF.  See Affidavit C attached to EEO Investigative Summary, EEO Case File 4J-493-0073-09(1), Vol. 4, p. 27-28.
The appellant further attests that after he was not placed in either Phase I or Phase II of the RIF Avoidance period, he contacted the agency’s Shared Services call center on July 30, 2009 to inquire about his annuity in the event he was separated at the end of August 2009 as part of the RIF.  Id.  He generally attests, “I was told they wouldn’t give me even an estimate of my annuity unless I turned in my retirement paperwork.”  Id.  He does not identify the individual who provided him this information.  He attests that he “naturally assumed” with his background and experience he would “still be placed,” but it did not appear to him the agency would place him before the August 28, 2009 RIF separation date.   He attests he did not plan to retire until he was 65 years old, but on August 28, 2009, he called Shared Services and asked for his retirement paperwork.  He attests he immediately submitted his retirement request because he could not afford to wait 30 days on LWOP status after August 28 with no income to determine whether he would be placed in a different position.  Id. p. 3.  He does not deny, however, that he notified his co-workers and Mr. Stoll by e-mail on August 27, 2009 that he decided to retire.  See Record at tab 14, Agency’ May 10, 2010 Motion to Dismiss at tab 4G. 
The appellant further attests that “throughout all of this time frame” 
Ms. Treamer continued to inform him that Mr. Stoll would not provide her with a list of available vacant positions on which he could bid.  The appellant provided no information that he personally attempted to contact Mr. Stoll before August 28, 2009 to seek this information.  Nor did he attest he was unable to locate vacant positions for which he could apply on the agency’s “eCareers” website administered by the agency’s Shared Services Center during the three phases of the 2009 RIF Avoidance period.  He further attests, however:

At the very end of August, just hours before the deadline of August 28, 2009, I was offered [by Mr. Stoll] an EAS-16 position in Transportation or an EAS-17 SDO [Supervisor of Distribution Operations] position [at Grand Rapids].  I did not want to take a demotion to a grade 16 or 17.  I kept thinking “what happens after 2 years?”  After 2 years, I would have been 63 and still looking at 2 more years, minimum, before retiring and locked into a lower pay grade if I accepted.

Id.  The appellant attests he wanted to be placed in a position as close to his EAS-24 grade as possible, and would have accepted an EAS-20 MDO position if one had been offered.  He attests that at an unspecified time in a conversation with 
Mr. Stoll, he inquired about an EAS-23 MPOO position in Muskegon, Michigan, and an EAS-24 Postmaster position in Kalamazoo, Michigan.   He provided no information describing Mr. Stoll’s response to his inquiry.  He vaguely attests he was “under the impression” there were manager positions “still out there,” but since “no one would give me that information” he was not confident he was “going to get them” during the 30-day LWOP period following August 28, 2009.  He attests he did not accept the EAS-16 Transportation position because he “understood that it, too, was going to be abolished.”  Id.  He did not specify the basis for this understanding.  He further attests he did not accept the EAS-17 SDO position “because it was an unjust demotion.”  Id.   He attests he believed that if he had taken either lower-graded position, he would have no further recourse as he would have been deemed to have “volunteered” for the demotion.  He attests he did not want to release the agency from its “duty to find me a position at my level.”  Id. p. 4.  He did not specify what Postal Service law, policy, rule, or regulation he believed created such a duty for a non-preference-eligible supervisor/manager in the 2009 RIF. 

Finally, the appellant attests he was “extremely qualified” for the newly-created EAS-25 Senior MDO position at Grand Rapids for which he interviewed with the agency’s selecting official, his then current supervisor Sue Aronson, Senior Plant Manager for Grand Rapids, Kalamazoo, Lansing, Saginaw, Gaylord, and Traverse City, Michigan in the agency’s Greater Michigan District.  It is undisputed the appellant was one of three best-qualified candidates Ms. Aronson interviewed for the EAS-25 position in April and May 2009, but she selected none of the candidates and decided not to fill the position until after the effective date of the RIF in October 2009 (when she reposted the position and advertise it nationwide).  Agency’s May 2010 Motion to Dismiss, at tab 4D.  In January 2010, Ms. Aronson selected Vance Dever for the EAS-25 Senior MDO position, an applicant not in the original pool of applicants during the agency’s 2009 RIF Avoidance period.  See Appellant’s Brief at Exhibit F, December 6, 2010 Deposition of Sue Aronson, p. 17, 82-4; Record at tab 44, Agency’s January 26, 2011 Amended Motion to Dismiss, p. 16.  The appellant attests that “through this entire time frame” he saw selection for the EAS-25 SMDO position as an option for him to stay in a similar position with the agency following the elimination of his EAS-24 position.  Appellant’s Declaration, p. 4.  
The agency also produced a transcript of the appellant’s December 17, 2010 Deposition.  See Agency’s Amended Motion to Dismiss at Attachment 8.  The appellant testified that before the August 28, 2009 RIF, there were three MDOs each assigned to one of three tours at the PDF.  Id. p. 9 of 72.  He testified there were two MDOs at the Grand Rapids PDC.  Each of the two PDC MDOs covered one of three tours with the third tour covered by a lower-level Supervisor of Distribution Operations (SDO).  Id.  He testified the three plants comprising the PDF (P1, P2 & P3) are located eleven miles from the Grand Rapids PDC.  The appellant testified that all 5 MDOs reported to Sue Aronson, the Senior Plant Manager over the PDC and the PDF, as well as other plants in the Greater Michigan District.  He testified that Ms. Aronson was his immediate supervisor.  Id.  

The appellant testified he became an EAS-24 MDO at Grand Rapids in 2007.  He testified he was the only EAS-24 MDO assigned to the PDF, typically beginning his shift at 8:00 p.m. and ending at 4:30 a.m. the following morning.   He testified that the EAS-24 assigned to the PDC, Mr. Quillin, began his tour at 4:00 p.m. and worked until the end of his tour at 12:30 a.m.  The appellant testified Ms. Aronson “liked to think” she could hold the EAS-24 MDOs accountable for anything that happened on any shift at their respective plants.  Id.  The appellant testified that when he was on duty in Grand Rapids, Ms. Aronson wanted him to have lower-graded MDOs report to him on a twenty-four hour basis, making him responsible for all three eight-hour tours at the PDF seven days per week.  The appellant testified that after his promotion in 2007, he was later detailed to other cities within the Great Lakes Area approximately three or four times, the last occasion immediately preceding Christmas of 2008 when he was detailed to the Great Lakes Area Service Team in Chicago, and later as the EAS-24 Mid-Missouri PDC Plant Manager and acting Plant Manager at the Madison, Wisconsin PDC.  Id. p. 10.  The appellant testified he served as the acting Senior MDO over both the Grand Rapids PDC and PDF for approximately one year before Ms. Aronson was appointed the Greater Michigan District’s Senior Plant Manager in August or September 2007.  He testified that at the beginning of 2009, he was the titled EAS-24 MDO at the PDF and Mr. Quillin was the titled EAS-24 at the PDC.  

The appellant testified that everything he stated in his original appeal to the Board is true with the exception that he misspoke regarding not being notified by Ms. Aronson on or about June 9, 2009 regarding his non-selection for the Grand Rapids EAS-25 Senior MDO position.  The appellant testified he believes his appeal statement that he was forced to retire because the Agency took steps to force him out “under the guise of not being qualified for the EAS-25 MDO” and did not place him as part of RIF Avoidance procedures is also true.  He testified he received a June 24, 2009 letter stating if he did not have an alternate position to his EAS-24 MDO position by August 28, 2009, his “annuities could be impacted.”  Id. p. 11.   He did not further explain at his deposition how he came to the conclusion that his annuities could be impacted.  I note my review of the agency’s June 24, 2009 Specific Notice of Reduction in Force to the appellant discloses no mention of any impact on the appellant’s retirement “annuities.”  See Record at tab 13, Affidavit C attached to EEO Investigative Summary, EEO Case File 4J-493-0073-09(1), Vol. 4, p. 27-28.  
The appellant further testified he believes the agency gave veterans’ preference to Mr. Quillin when veterans’ preference did not apply, but he did not explain his rationale for this belief.  See Appellant’s Deposition, p. 10-11.  When asked to describe what steps the agency took to force him out, the appellant vaguely testified:

There wasn’t clear information provided or at least clear enough that I could understand it, how that was to be done, why there wasn’t a position I was slotted into before that deadline.  It wasn’t available for all the positions that were vacant at the time while others were.

Appellant’s Deposition, p. 11.  He further testified the fact he was not selected by Ms. Aronson for the new Grand Rapids Senior MDO EAS-25 position meant to him that he was not qualified for the position.  The appellant generally testified he believes the agency was not posting certain EAS-24 vacancies in Muskegon and Kalamazoo, Michigan that were held by employees detailed to those positions.  He testified that in Phase III of the RIF Avoidance period he applied for a vacant EAS-23 Manager of Post Office Operations (MPOO) position in Lansing, Michigan but the agency’s selecting official chose another candidate from outside the Greater Michigan District.  He testified he applied for the vacancy because the selecting official did not want to approve his request for a noncompetitive lateral downgrade reassignment from EAS-24 to the EAS-23 position.  The appellant also generally acknowledged he saw some “bids” come out on an EAS-21 position in Kalamazoo, and that an employee, Pam Bronson, was selected for an EAS 19 MDO position in Grand Rapids.  He testified he does not know whether the EAS-19 position was posted.  Id. p. 12.  He provided no testimony he sought to apply for either the EAS-21 Kalamazoo or the EAS-19 Grand Rapids position. 

The appellant further testified that Ms. Aronson informed him during his interview for the EAS 25 Senior MDO position, that the position had “24/7” responsibility for all four Grand Rapids plants in the PDC and the PDF, including all tours at those facilities.  Id. p. 33.  The appellant testified that Brian Stoll informed him sometime in July 2009, that Chuck Howe, the Greater Michigan District Director, would not consider the appellant for reassignment to a lower-level position in his District.  Id.  p. 35.  He testified he never directly asked 
Mr. Howe for a lower-level position before or after his conversation with 
Mr. Stoll in July 2009, and he never spoke directly with Mr. Howe about the information he claims was conveyed by Mr. Stoll. Id.  

Under further examination, the appellant testified he understood James Price, the EAS-24 Postmaster at the Muskegon, Michigan Post Office, held that position from 2006 until his retirement on January 1, 2010, five months after the effective date of the appellant’s August 2009 retirement.  Id. p. 39.  He accordingly, agreed that the Postmaster position at that location was not available to be posted as vacant until January 2, 2010.  Id. p. 40.
The appellant generally testified that one of the reasons he was not selected for the Senior MDO EAS-25 position and other positions in the Greater Michigan District was due to the “tendency” of the agency to promote or appointment female employees to those positions.  He did not specify which agency selection actions of this type prevented him from obtaining an appointment during the various phases of the agency’s 2009 RIF.  Id. p. 44.  He generally claims District Manager Chuck Howe is accountable for “forgetting” to select or place him as one of the District’s highest level managers during the 2009 RIF Avoidance period.  Id. p.38  

Upon examination of PS form 50’s (Notifications of Personnel Action) for Kim Quayle and Thomas King, the appellant testified it appeared that on June 9, 2009, Ms. Quayle assumed the position of Post Office Operations Manager (POOM) for the Greater Michigan Customer Service District and Mr. King assumed the position of Postmaster in the Kalamazoo, Michigan Post Office.  Immediately previous to their appointments to these positions, Mr. King held the position of POOM for the Greater Michigan Customer Service District and 
Ms. Quayle held the position of Postmaster in the Kalamazoo office.  Id. p. 43.  The appellant testified from the EEO report of investigation that the Kalamazoo Postmaster position was listed as one of the vacancies available for bid during Phase II of the RIF, that he “didn’t remember seeing the posting,” but was otherwise unresponsive to the question whether he bid on the position when it was posted.  Id.  The appellant further testified he had no information to dispute the agency’s contention that Douglas Lovett, who was appointed to the position of Plant Manager in Lansing, Michigan on September 1, 2007, officially remained in the same position through the effective date of the August 28, 2009 RIF.  Id. 
p. 45-7.  He somewhat reluctantly agreed that notwithstanding Mr. Lovett’s possible detail during earlier phases of the 2009 RIF Avoidance period, he retained his titled Lansing Plant Manager position, which was not vacant and available for posting during RIF Avoidance.  Id. p. 46-47.  

The appellant further testified, however, he believes the agency had other opportunities to place him in a position during the RIF, but refused to do so.  In this regard he generally testified:

I believe that they’ve had about seven different bites at the apple to make sure we didn’t get to this point.  I believe at some point or another in this whole damn thing there should at least have been an offer made and I believe that I was very definitely targeted.  When you say you’re the only one in the Great Lakes area maybe, it’s kind of hard to go, “Oh Shucks.”   

Id. p. 54.  When asked to describe the “seven bites,” the appellant generally testified:

The seven different chances that they had to either get me a position, put me in a position, place me in a position, let me bid noncompetitively, or at least suggest that, you know, “You need to do this or else.”  I think I’m the only one of the impacted employees that bid in all three rounds.  Other people may have bid more, but the instructions that I remember being given by Aronson was you must bid in all three rounds.  And I bid in all three rounds.

Now I wasn’t going to publicly annihilate myself by going and bidding on a [level] 15 when I really had no reason to believe after 41 years and pretty much no problems with the system that the payback was you can have a 15 position.  No, I never believed that.  Sorry.  Never crossed my mind.  

Id.  

The appellant testified he first heard about the agency’s restructuring in early March 2009, at a town hall meeting at the agency’s Chicago Area Office while he was on detail.  Id. p. 57.  The appellant testified this was the first time that he learned that he would be impacted by the restructuring.  He testified the message was that the Area was going to “lose positions” but there were enough vacant positions that Area management did not believe they would lose people.  He testified he did not remember whether the speaker at the Chicago meeting told those in attendance to bid, and bid often on vacant positions during the upcoming RIF, but he does remember the advice was to bid on vacancies in all three phases of RIF Avoidance.  Id.  The appellant testified, consistent with his January 12, 2010 EEO complaint, the only RIF avoidance procedure he was told to follow was to apply for posted vacancies.  Id.  Somewhat inconsistent with this testimony, he proceeded to testy that he “was never notified of any RIF-avoidance procedures.”  Id. p. 60.  
The appellant somewhat vaguely testified he disagreed with the agency’s determination to retain Fred Quillin as the only remaining EAS-24 MDO in Grand Rapids because he believes “veterans’ preference did not apply during the RIF avoidance.”  Id.  He did not explain how Mr. Quillin exercised any preference-eligible bid or placement right during RIF Avoidance to deprive the appellant of selection for a vacant position.  The appellant testified he spoke on five occasions with Brian Stoll about RIF avoidance during the entire RIF process, three of those occasions occurring during the two week preceding his August 28, 2009 retirement.  Id.  He testified he told Mr. Stoll that he did not believe Mr. Quillin’s veterans’ preference applied in RIF avoidance, but Mr. Stoll did not agree.   Id.  
The appellant further testified he was never officially offered the vacant EAS-24 Plant Manager position at Mid-Missouri PDC before the 2009 RIF was announced; he testified he was only asked at that time if he was interested in the position.  He testified that he was not interested in the position because he believed his relocation expenses from Michigan to Missouri would not be covered based on the advice he received from “Mr. Black” in the Gateway District finance department.  He testified he did not say that he was not interested in the position, but he did not apply for the vacancy.  Id. p. 64-5.

The appellant further testified he applied for the EAS-25 Senior MDO position in Grand Rapids using the agency’s “eCareers” website.  He testified he understood as an employee impacted by the RIF that he could only bid initially on vacancies at his official duty station at the Grand Rapids PDF and PDC.  Id.  He testified the EAS-25 position was the only vacancy at his “pay location.”  Id.  The appellant testified he received a March 2009 e-mail from Jim G’Sell, the Human Resources Manager of the agency’s Gateway District, the subject of which was, “eCareers Seminars to Assist RIF-Impacted EAS.”  Id. p. 66-7.  The substance of the e-mail included Mr. G’Sell’s statement:

 I will demonstrate how to create [a] candidate profile, as well as search and apply for EAS vacancies that they are eligible to compete.  I will also address some basic RIF avoidance and RIF questions.
Id. p. 63-4.  Asked if he attended Mr. G’Sell’s seminar the appellant testified, “No. Absolutely not.”  Id.  He further testified Mr. G’Sell’s seminar was not given at the Mid-Missouri PDC where he was on detail.  The appellant testified he “did not remember,” but he did not deny seeing a posted vacancy for an 
EAS-24 MOPS (Manager of Operations Program Support) in the Greater Michigan District.  He further admits that even though he was working nights when he was on detail at the Mid-Missouri and Madison, Wisconsin PDCs, he “probably” could have e-mailed Mr. Stoll or other managers involved with managing the RIF process from his temporary work locations on detail to obtain more specific information about his RIF Avoidance options.  Id. p. 74.

The appellant testified that on April 29, 2009, he received an e-mail from James Pannon, Manager of In-Plant Support at Mid-Missouri, including Posting 
#54101634, for Manager Processing/Distribution, EAS-24, at Columbia, Missouri.  Id. p 76.   The appellant testified this was the position he had just vacated while on detail in February and March 2009.  Id.  He acknowledged the posting specifically stated it was open to all RIF-impacted and non-impacted EAS employees Area-Wide, excluding Headquarters employees.  Id.   He admitted he could have applied for the position but did not do so.  Id.
The appellant vaguely testified he “did not remember” seeing the agency’s March 12, 2009 notice in RIF materials that explicitly stated:

This is to clarify that qualifying RIF-impacted employees moving to lateral reassignments or lower-level positions will be authorized for relocation benefits.

Id. p. 77.   The appellant did not specifically deny seeing this notice before the Mid-Missouri MDO vacancy announcement was forwarded to him in April 2009.  Id.  Nor did he deny receiving information from Mr. Donnigan on March 9, 2009 that RIF impacted employees would receive relocation expenses for lateral and downgrade reassignments.  See Appellant’s Deposition at Exhibit 5, p. 76-80.  He further admitted that during Phase II of the RIF, he applied only for the Senior MDO EAS-25 vacancy in Madison, Wisconsin.  He testified he looked in the locations with which he was most familiar in Illinois and Michigan to see if any vacancies were still available.  He generally testified he looked at “a couple of jobs in northern Illinois” but he was “stuck on the relocation and they weren’t going to pay it . . . because of the information I thought I knew.”  Appellant’s Deposition, p. 79.  He provided no testimony that he sought to verify the accuracy or applicability of Mr. Black’s pre-RIF Avoidance advice that relocation expenses for a lateral transfer to the Mid-Missouri PDC would not, at that time, be reimbursed.  Shown an e-mail string documenting his receipt of the agency’s relocation expense policy for RIF impacted employees (Exhibit 5 to the Appellant’s Deposition, p. 76-80), the appellant testified he should have known before receiving the April 29 2009 vacancy announcement for the Mid-Missouri PDC Plant Manger position that his relocation expenses would be reimbursed if he applied and was selected for that position.  Id. p. 93.  He further admitted that 
Ms. Treamer, his NAPS representative, also informed him on July 9, 2009 that his relocation expenses would be paid for a lateral or down-grade reassignment to another geographic area outside his Grand Rapids commuting range.  Id.  

At the conclusion of his deposition, the appellant testified he received notice he had not been selected by Mr. Howe for the POOM Level EAS-23 MPOO position for which he applied in Phase III of the RIF Avoidance period.  Id. p. 128.  He also testified he believes Mr. Howe, Ms. Aronson, and Mr. Stoll forced him to retire by not non-competitively promoting him to the new EAS-25 Senior MDO position in Grand Rapids because he believes his EAS-24 MDO position was merely upgraded per ELM section 353.4, subparagraph B.  Id. p. 130.  He further testified he believes these managers failed to place him because he was eligible to retire.  Id.  He testified he did not accept Mr. Stoll’s August 28, 2009 offers of a Level-16 or 17 position at the Grand Rapids PDF or PDC because “it was demeaning and that was the whole purpose of it.”  Id. p. 130-31.
Frederick Quillin’s testimony
Frederick Quillin, currently the Postmaster, EAS-21, of Jenison, Michigan, testified in a December 14, 2010 Deposition that he is a veteran of the U.S. Navy and a preference-eligible employee of the agency.   See Appellant’s Brief at Exhibit I., p. 5.  Mr. Quillin testified he was appointed as an EAS-24 MDO at Grand Rapids in 2001, and in 2006, the agency added a second EAS-24 MDO position to which the appellant was appointed.  He testified there were times when the appellant acted as the “senior” MDO at Grand Rapids, but he, 
Mr. Quillin, never acted in that capacity.  Id.    

Mr. Quillin further testified that in March 2009, he received notice from Alan Snyder, Manager of In-Plant Support (MIPS), EAS 20, at the behest of Senior Plant Manager Aronson, that he, Mr. Quillin, would be impacted as a result of a planned RIF.  See Appellant Brief at Exhibit I, p. 7.  He testified that one or two days later, Ms. Aronson contacted him by telephone to confirm that he would be impacted by the proposed RIF.  He testified Ms. Aronson further advised him that one of the two EAS-24 MDO Grand Rapids positions was scheduled to be abolished, and she urged both him and the appellant to “bid on anything that came up” during RIF Avoidance to avoid losing their jobs.  Id. p. 8.  Mr. Quillin testified he initially applied for the new EAS-25 Senior MDO Grand Rapids position, but he withdrew his application for personal reasons before the agency’s selection board and Ms. Aronson fully processed his application.  Id.  
Mr. Quillin testified he applied for lower-level positions in the agency’s customer service facilities during Phase II of RIF Avoidance due to his desire to work in an area of the agency’s operation other than mail processing.  He testified his decision to make a change to a lower-level customer service position was less burdensome in view of the agency’s presumed guarantee of saved grade and pay in a lower-graded position as an “impacted” employee.  He testified there was speculation if either he or the appellant bid on and accepted another position; the other would continue working in the remaining EAS-24 MDO position at Grand Rapids.  Id.  He testified, however, that between March and June 2009 he did not receive “a lot of instruction” concerning the agency’s RIF process, and 
Brian Stoll was unresponsive to questions regarding whether his preference eligible status would result in his post-RIF retention in the remaining EAS-24 MDO position.  He testified he was not selected for any lower-level vacancies in Phase I or II of RIF Avoidance.
Mr. Quillin further testified that on June 25, 2009, Mr. Stoll directed an e-mail to him asking him to telephone Mr. Stoll.  Id. p. 19, Quillin’s Deposition at Exhibit 4.  Mr. Quillin testified when he did so, Mr. Stoll informed him he was not impacted by the RIF due to his veterans’ preference status and he was not, therefore, eligible to apply for vacancies in the remainder of Phases II and III of RIF Avoidance.   He testified Mr. Stoll also informed him that the appellant was impacted by the RIF due to the appellant’s lack of preference eligibility.  
Mr. Quillin filed an Veterans Employment Opportunity Act (VEOA) complaint in Quillin v. U.S. Postal Service, MSPB Docket No. CH-3330-10-0871-I-1, alleging a violation of his VEOA rights due, in part, to his inability to apply for lateral or lower-level positions after Phase I of the RIF with saved grade a pay if selected.  Mr. Quillin testified that because he was no longer listed as an “impacted” employee after June 25, 2009, he was not eligible to apply for a lower-graded position until after the effective date of the RIF.  He testified he applied for and, in December 2009, accepted 9 his current, lower-level Postmaster position in Jenison, Michigan, but without saved grade and pay.  Id.   
John R. Mularski’s Declaration

Concerning the appellant’s general allegation that the agency’s 2009 non-bargaining unit employee RIF was a “pretext” for targeting him for removal, the agency produced the June 11, 2010 Declaration, under penalty of perjury, of John R. Mularski, Manager of the Office of Complement, Staffing and Field Management at Postal Service Headquarters in Washington, D.C.  See Record at tab 44, Agency’s January 26, 2011, Amended Motion to Dismiss Appeal, at attachment 1.
  Mr. Mularski attests that the function of his office is to manage Postal Service complement policies for filed offices to assist field managers in determining appropriate staffing levels for their facilities.  He attests that a component of his office known as Operations Complement Management (OCM) develops models and database tools to enable filed managers and headquarters personnel to plan complement and work hour needs based on many factors including, inter alia, projected changes to mail volume, projected productivity changes, and projected employee attrition.  Mr. Mularski noted that through the second quarter of fiscal year 2010, the agency lost $1.6 billion.  He attests that a dramatic decline in mail volume and revenue has forced the Post Office to engage in agency-wide cost reduction initiatives to match work hours to reduced mail volume attributable to both ongoing electronic diversion of mail and the 2008 recession.  Id. p. 2.  He attests that, as part of its cost cutting actions, the Post Office closed six (6) of its eighty (80) District offices beginning in March 2009, leaving 74 Districts that existed prior to its district consolidation.  Id. p. 3.  According to Mr. Mularski, the functions of the closed offices were consolidated with the operations of the 10 Districts surrounding those offices.  

Mr. Mularski’s Declaration is replete with data showing dramatic declines in mail volumes, staffing, and work hours, and dramatic increases in productivity due to increasing automation of Postal operations during the six years preceding fiscal year (FY) 2009.  For instance, he noted that carrier-cased mail pieces nationally declined from 62,132,014,000 pieces of mail in FY 2003 to 32, 553,091,000 pieces in FY 2009, a reduction of 47.6 percent, which further declined in FY 2010.  Id. p. 5.  He further noted that sorting mail manually requires 13 times the number of hours that is takes to sort mail via automation.  He attests that with the introduction of automated mail sorting equipment, the Clerk Distribution Volume of 45,037,576,000 pieces of mail for FY 2003 was reduced to 27,159,380,000 pieces for FY 2009, a reduction of 39.7 percent.  He further attests that the Postal Service’s increasing reliance on automated Data Point Sequencing of mail for letter carriers declined from 141,592,000 carrier in-office hours in FY 2004 to 104,230,000 for FY 2010, a reduction of 26.4 percent.  Id.  
Joann Feindt’s testimony 

Joann Feindt, Area Vice-President of the agency’s Great Lakes Area, testified in a December 7, 2010 deposition that officials at the agency’s Headquarters office made the decision concerning which positions to eliminate, including the elimination of one EAS-24 MDO position Grand Rapids, Michigan and the creation of new EAS-25 Senior MDO position at that location as part of the agency’s 2009 nationwide restructuring of MDO positions.  See Appellant’s Brief at Exhibit H., p. 12-14.  She testified the Headquarters’ staff did so without input from her Area Office.  Id.
Mangala Gandhi’s testimony
Mangala Gandhi, Manager of Selection, Evaluation, and Recognition at the agency’s Washington, D.C. headquarters, provided deposition testimony on December 16, 2010, that Mr. Mularski and his staff, including Shirley Ford, Manager of Organizational Change Management, and Charles Williams (title not identified) evaluated how proposed staffing changes would affect competitive areas and determined to conduct the 2009 non-bargaining employee RIF.   Id. 
p. 7.   Ms. Gandhi testified her responsibility for structuring the 2009 nationwide non-bargaining employee RIF was limited to determining that all impacted, non-preference-eligible employees, including the appellant, would not be placed by directed reassignments in promotional, lateral, or lower-graded vacant positions during the agency’s RIF Avoidance phases.  See Appellant Brief, Exhibit Q, 
p. 15-16.  She testified she determined, following the request of representatives of the National Association of Postal Supervisors (NAPS), that to ensure the fairness of RIF Avoidance placements all impacted non-bargaining, non-preference eligible employees had to apply competitively for posted vacancies on the agency’s “eCareers” website managed by the agency’s Shared Services Center in Greensboro, North Carolina.  Id.  She testified her staff also evaluated the qualifications of preference-eligible employees to ensure they were appropriately ranked and placed according to OPM’s RIF regulations.  Ms. Gandhi testified the agency’s ELM is “out of date” and “obsolete” in that she does not actually have the authority specified at the ELM § 354.221(b) to determine whether a RIF is necessary.  Nor did she have the authority to plan strategies to minimize or avoid a RIF.  Id. p. 6.  She testified there is no rule, regulation, or publication which memorializes changes in the ELM RIF sections that were applied during the 2009 RIF impacting the appellant’s position.  Id. p. 8.   
Shirley Ford’s testimony

Shirley Ford, Manager of Organizational Change Management at the agency’s Headquarters Office at all times material to this appeal, testified in her December 16, 2010 deposition she has worked for the Postal Service since 1968 as both an employee and as a private contractor.  See Appellant’s Brief at 
Exhibit V.  She testified she initially retired in 1992 and, as a private contractor, “built” a RIF system for the Postal Service in 1995.  Id. p. 9.  She testified that after establishing the RIF system, she was reemployed as a reemployed annuitant with the Postal Service in 2004.  Id. p. 10.  She testified she assumed the position of Team Leader in the Headquarters’ Organizational Design Unit in 2004.  She testified she became a Senior Human Relations Specialist in 2006, and from that position became Manager of Organizational Change Management in 2007.  Id. 
p. 11.  She testified her responsibility in the latter position was “to implement organizational changes that impact employees,” including RIF strategies for RIF avoidance and RIF processing. Ms. Ford further testified she has been involved with implementing “literally thousands” of Postal Service RIFs, including the 2009 nationwide non-bargaining employee RIF impacting approximately 2,000 employees.  Id. p. 33.  
Ms. Ford testified that William Galligan, Vice President of the Postal Service in charge of Operations, authorized the 2009 RIF.  She testified that Pat Keith held the position of Manager for Organizational Effectiveness in 2008 to 2009 and was responsible for organizational structures and staffing for the Postal Service.   She testified that Ms. Keith managed the organization that approved the staffing levels involved in the 2009 RIF.  She testified that Ms. Keith reported to Debbie Giannoni-Jackson, the Vice President for Employee Relations Management (ERM).  Id. p. 13.
Ms. Ford further testified the 2009 RIF involved a 15% across-the-board reduction in non-bargaining unit, EAS management positions at mail processing facilities nationwide.  She testified, consistent with Mr. Mularski’s declaration, that six of 80 Postal Service Districts were closed as a result of the 2009 RIF.  See Appellant’s Brief at Exhibit V.  She testified that Vice President of Operations Galligan made the determination to eliminate the impacted management positions, including one of the two EAS-24 positions at Grand Rapids, Michigan.  Id. p. 25.  Id.
Ms. Ford further testified that since 1995, the agency’s RIF program was designed primarily to protect the OPM regulatory rights of preference-eligible employees to bump and retreat into lower-level positions if their own positions were scheduled to be eliminated in a RIF.  Id. p. 21.  She testified the agency can involuntarily downgrade only preference eligible employees as part of a RIF providing OPM regulations are followed with respect to their bump and retreat rights.  Ms. Ford further testified that non-preference eligible employees, who have no bump and retreat rights, had access to the agency’s publication, “RIF Avoidance & RIF Process AT-a-Glance,” which was posted on the agency’s website in March 2009 to inform both impacted and non-impacted Mail Processing Administrative Staff employees, and others, how RIF Avoidance and RIF actions would be scheduled and conducted.  See Ford’s Deposition at 
Exhibit 1.  The agency also produce a copy of an e-mail from the Manger of Human Resources for the Gateway District, Jim G’Sell, to the appellant on detail at the Mid-Missouri PDC on March 25, 2009, forwarding a copy of the “AT-a-Glance” publication.  See Agency’s Amended Motion to Dismiss at Attachment 15, p. 6 of 119. 
Consistent with Ms. Gandhi’s testimony, Ms. Ford testified that RIF Avoidance constitutes the various measures the agency employs to minimize the impact of RIF restructuring actions on employees and to exhaust measures the agency can take to avoid separating employees.  Appellant’s Brief at Exhibit V,  p. 16.  She testified the RIF Avoidance process utilized for the 2009 RIF was described as “Limited Area Consideration,” consisting of three Phases.  Id. p. 17.  Ms. Ford testified that under this procedure, the agency posted vacancies, either vacant existing positions not slated for elimination in the RIF, or new positions created as part of the RIF reorganization, to be bid primarily by employees whose positions were impacted by the RIF.  Id. p. 18.  Ms. Ford testified the agency also opened voluntary early retirement (VERA) opportunities to impacted and non-impacted employees who wished to leave the agency in lieu of bidding or continuing in their current positions.  She testified that opening VERA to both groups of employees facilitated opening vacancies for impacted employees to bid as part of the avoidance process in Phases II & III of RIF Avoidance.  Ms. Ford testified the agency guaranteed two years of saved pay and grade to allow impacted employees the opportunity to bid on lower-graded vacant positions without an immediate impact on their salary.  Id. p. 18; see also Ford Deposition at Exhibit 1.  Ms. Ford further testified, however, that saved salary associated with an impacted employee’s successful bid on a lower-graded position in the 2009 RIF would continue indefinitely beyond the employee’s 2 years of saved grade and pay.  Id.  
Ms. Ford testified the procedures for RIF avoidance were set out in “At-A-Glance” notices on the Postal Service website accessible to all employees of the agency.  Ms. Ford testified that, to her knowledge during early phases of RIF Avoidance, no employees received written notices they were impacted by the RIF.  Id., p. 53.  She further testified Mr. Quillin should not have received notice he would be impacted by the elimination of one of two EAS-24 MDO positions in Grand Rapids because he was a preference eligible employee and the appellant was not.  Id. p. 57-58.  Ms. Ford testified that non-preference eligible employees, such as the appellant, have no right to bump, retreat, or be assigned to a vacant position during a Postal Service RIF.  Id. p. 60.  She testified the agency’s Area Offices and Districts made the decision whether to post vacancies and fill vacancies during the RIF Avoidance period.  Id.  Ms. Ford testified that under ELM § 354.213, “placement administrators” were the Human Resource Managers at the Area and District levels of the Postal Service in the 2009 RIF.  Id. p. 64.  She testified Mr. Quillin may have received a notice he could not bid on a lower-level vacancy because, as a preference-eligible employee, he was not impacted by the RIF in his EAS-24 MDO position.
Ms. Ford testified the agency did not use involuntary directed reassignments during any phase of RIF Avoidance to place impacted non-preference eligible employees.  Id. at 70.  She testified that after Phase III, local placement administrators, i.e., District and Area Human Resource Managers such as Brian Stoll, were authorized to directly reassign non-placed impacted employees to remaining lower grade positions with saved pay only if the employees voluntarily agreed to such placement in lieu of separation.  Id.  
Ms. Ford testified the agency’s Headquarters staff issued no directives that placement offers after Phase III had to be those that most closely matched the employees’ rank or level.  Id. p. 82.  Nor did it mandate that all vacancies had to be posted for competition.  Id.
Ms. Ford specifically testified the 2009 RIF had three phases for RIF avoidance opportunities.  Id.  She testified that the phases extended from April 28 through May 13, 2009 (Phase I); June 16 to July 21, 2009 (Phase II); and 
August 4 to August 11, 2009 (Phase III).  Id. p. 32; see also Ford Deposition Exhibit 1.  The publication, “RIF Avoidance & RIF Process AT-a-Glance,” specified that in Phase I, both impacted and non-impacted Mail Processing employees could bid on posted vacancies only within their respective Mail Processing facilities.  Id.  During Phase II, only impacted employees not yet selected for an available position could bid on posted vacancies not only within their Mail Processing facility, but also at other facilities District-wide.  Id.  To facilitate this process, on March 12, 2009, the agency notified all non-bargaining unit employees that relocation benefits would be available for any RIF-impacted employee accepting a lateral or lower-graded position as part of the RIF Avoidance process based on the level of the position they were vacating, not the level of the position they were accepting.  See Agency’s Amended Motion to Dismiss at Attachment 2, p. 122 of 460 (March 12, 2009, correspondence from Lynn Malcolm, Vice-President, Comptroller); see also Agency Amended Motion at Attachment 8, p 14-19 of 154 (e-mail strings showing appellant was notified of agency’s paid relocation expense policy for RIF-impacted employees as early as March 9, 2009).  During Phase III, all impacted employees not previously selected could apply for remaining posted vacancies throughout the Area in which their District was located, with the exception that both impacted and non-impacted qualified EAS employees could bid for the following posted vacancies:

Manager, Post Office Operations (MPOO)

Manager, Customer Service

Manager, Customer Service Operations

          Postmaster, Level 18 and above ONLY.

Ford Deposition at Exhibit 1.
Ms. Ford further testified that prior to her involvement in the instant appeal, she did not personally know the appellant, nor did she know Senior Plant Manager Sue Aronson, District Human Resources Manager, Brian Stoll, or District Manager Chuck Howe in the Greater Michigan District.  Id. 34-35.  She testified she never received a communication to target one of the two EAS-24 MDO positions in the Grand Rapids P&DC to effect the appellant’s separation.  Id. p. 36.  
Jeannette Goldman’s Declaration

Jeannette Goldman, Organizational Design and Management Analyst at the agency’s Headquarters’ Office, provided an uncontroverted January 20, 2011 Declaration and attached spreadsheet, showing the agency established an EAS-25 Senior MDO position at Grand Rapids during the restructuring because the Grand Rapids PDC was the largest processing center in a major city in the Greater Michigan District with subordinate plants reporting to it.  See Agency’s Amended Motion to Dismiss at Attachment 3.  Ms. Goldman’s Declaration contains no information showing the establishment of the EAS-25 SMDO position in Grand Rapids, or the elimination of one of two EAS-24 MDO positions in Grand Rapids, was accomplished for any reason personal to the appellant.  
Charles Howe’s testimony

Charles Howe, District Manager of the agency’s Greater Michigan District in Grand Rapids, Michigan at all times material to this appeal, testified in a December 17, 2010 deposition he is currently the permanent District Manager for the Detroit District as of November 20, 2010.  See Appellant’s Brief at Exhibit AA.  He testified that Nancy Rettinhouse became District Manager of the Greater Michigan District in Grand Rapids after he transferred to Detroit.  He testified he served as District Manager in Grand Rapids, Michigan during the entire 2009 calendar year.

When asked to identify his involvement in the 2009 RIF, Mr. Howe testified the responsibility to administer the RIF was delegated to the Greater Michigan District’s Human Resource Manager, Brian Stoll.  Id. p. 7.  Mr. Howe testified he does not remember a directive coming to him from higher-level management relative to “placing everybody” in the RIF.  Id.  He further volunteered that “I think it’s a goal to try to make sure everybody gets a spot,” but he does not know who articulated that goal during the 2009 RIF.  Id.  When asked what his role had been in determining the staffing structure in his PDCs during the RIF, Mr. Howe emphatically testified, “None.”  Id. p. 8.  He testified, consistent with Ms. Ford and Ms. Gandhi’s testimony, that the agency’s Headquarters’ staff made the decisions concerning staffing in all agency departments in effecting the RIF.  Id.  Mr. Howe further testified, however, that since 1995 he made yearly requests through the Area Vice President to establish an EAS-25 Senior MDO in Grand Rapids, but he does not know if his repeated requests for the position had any influence on the Headquarters’ staff decision to establish the position during the 2009 restructuring.  Id.  p. 9 & 32.  He testified he does not know if he had to give up another position in Grand Rapids to gain the Senior MDO position.  Id. He testified he never saw a placement plan for the Grand Rapids PDC as part of the 2009 RIF.  
Mr. Howe generally testified the three Phases of the RIF were designed to allow RIF-impacted employees to bid on other positions, with each phase of the RIF becoming more restricted to employees who had not received a job offer in earlier phases.  Asked if he remembered that Al Cruddup and Vera Watson were extended positions after Phase III of the RIF, Mr. Howe vaguely responded, 
“I think they would both have positions, yes.”  Id. p. 9.  When asked to describe his involvement in their placement, Mr. Howe testified, “None.”  Id.  When asked what his involvement was in Mr. Stoll’s extension to the appellant of placement offers in either an EAS-16 or an EAS-17 position, Mr. Howe testified, “I didn’t know he [the appellant] was extended an offer.”  Id. p. 10.  He testified he “would think” Mr. Stoll had the authority to extend those placement offers.  Id.  When asked if Mr. Stoll spoke with him about the placement of Mr. Cruddup, 
Ms. Watson, and the appellant after Phase III, Mr. Howe testified he remembered speaking with Mr. Stoll, “about the placement of Cruddup and Watson, that they had a spot.”  Id.

Mr. Howe testified he was the concurring official on the selection of the newly established EAS-25 Senior MDO Grand Rapids position in January 2010.  He testified he did not talk with Sue Aronson about her earlier determination not to make a selection for the new Senior MDO EAS-25 position in Grand Rapids during Phase I of the RIF.  Id. p. 11.  He testified he also had no written communication with Ms. Aronson about her decision not to select a candidate at that time.  He testified he did speak with Ms. Aronson about her selection of a candidate for the position after the effective date of the RIF.  He testified he had no involvement in the decision not to re-post the Senior MDO vacancy during Phases II & III of RIF Avoidance.  Id.
Mr. Howe further testified he had no involvement in determining what vacant positions to post in Grand Rapids during the various RIF phases.  He testified he believed Mr. Stoll made those decisions during the RIF.  Id. p. 13-14.  He testified “it was possible” he was aware that certain vacant positions were not posted by Mr. Stoll for bid by impacted employees.  When asked what oversight he had over PDCs in the Greater Michigan District, Mr. Howe testified he was the direct manager of the Senior Plant Manager, but did not directly interject himself into plant operations.  Id.
Under further examination, Mr. Howe testified he had to deal with situations in which other employees raised complaints against the appellant for his use of language and behavior, as well as a situation in which he had to deal with a “nasty e-mail” the appellant directed to his subordinate employees.  Id. 
p. 17.  Mr. Howe testified he did not know the appellant filed a complaint against him with the agency’s Office of Inspector General (OIG).  He denied telling anyone that the only problem he had in his district was the appellant.  Id.
Mr. Howe denied the appellant asked him for a directed reassignment as part of RIF Avoidance phases, but he does not know if the appellant asked this of him through Mr. Stoll.  Id. p. 21.  He testified he does not know if any employee was placed non-competitively from March 2009 through September 2009.   He testified he does not recall that he signed off on any direct placements, but 
Mr. Stoll would know if he had done so.  He testified he was the selecting official for the EAS-23 MPOO position for which the appellant applied in Phase III.  He testified he originally offered the position to a candidate from Chicago who turned down the offer.  Mr. Howe testified he then offered the position to Carole Singer, who accepted the position.  Mr. Howe testified he did not know the names of the three candidates recommended by the board or panel that were referred to him, and does not know if the appellant applied for the position.  Id. p. 23.  He could not affirmatively remember recommending the appellant for a position during the RIF, but testified he never gave the appellant a negative recommendation.  Id.  He was not further questioned regarding the appellant’s application.
Mr. Howe further testified he was of the understanding the appellant was applying for a plant manager position in or near St. Louis, Missouri during RIF Avoidance.  Id. p. 25.  He testified he had “places,” including postmaster and supervisory vacancies, to which he could have appointed the appellant but the appellant “never once asked me for a job” and did not apply for the vacancies.  Id.  

Brian Stoll’s testimony

In a December 17, 2010 deposition, Brian Stoll testified he has held the position of Manager, Human Resources for the Greater Michigan District since 2006.  See Appellant’s Brief at Exhibit S, p. 4.  He testified he was the employee responsible for administering the 2009 RIF as it applied to Greater Michigan District positions and staffing.  Id.  He testified he was the “point person” in the District on matters relating to the RIF.  He testified that other managers and employees looked to him for guidance regarding the RIF.  He testified he received no special RIF training, but operated under directives provided by Terry Green, Manager of Area Resources, and Pam Cunningham, a “human resources principal,” both located at the agency’s Chicago Area Office.  Id. p. 6.   He testified that other than section 354 of the ELM, he is unaware of other rules or regulations governing Postal Service RIFs.  Id.

Somewhat in conflict with Ms. Ford’s testimony, Mr. Stoll testified he does not know of the position of “placement administrator” for the 2009 RIF as described in ELM section 354.254.  Id. p. 22.   He further testified he does not know what employee holds that responsibility and he was never informed he had that responsibility as the Human Resource Manager in the Greater Michigan District.  He testified he does not know who was to hold a meeting or meetings with unplaced employees the week prior to the effective date of the August 28, 2009 RIF as described in section 354.254 of the ELM.  He testified he was unable to personally meet with the appellant due to his status on detail to Madison, Wisconsin the week preceding the effective date of the RIF, but he did speak to the appellant by telephone.  He further testified he is not aware of a preliminary placement plan generated for the Grand Rapids plants.

Asked if he knew the ELM was not “up-to-date,” Mr. Stoll somewhat vaguely testified, “we were following the directions for the [2009] restructure through the Great Lakes Area.”  Id., p. 6-7.  Shown a copy of ELM §§ 353.21-354.348 (October 2010) at Ford’s Deposition Exhibit 2, Mr. Stoll testified he agrees it is “fair to say” everything in the ELM was “true and correct” at the time of the 2009 RIF.  He testified he did not believe the ELM was “obsolete” or “not correct.”  Id.
Mr. Stoll further testified that, as to RIF Avoidance during the period preceding the effective date of the 2009 RIF, he was initially instructed by the Chicago Area Office to conduct two “phases.”  He testified Phase I “was for impacted and non-impacted” employees, and Phase II “was only for impacted employees and positions.”  Id. 8.  He testified Phase III was later added, and that he received instructions to do so from Ms. Green and Ms. Cunningham in the Great Lakes Area Office.  He testified he never received instructions directly from Postal Service Headquarters, and he never communicated directly with agency Headquarters staff.  Id. p. 9.   

Mr. Stoll further testified that, at the outset of the 2009 RIF Avoidance period, he was informed of the positions impacted for elimination, and of positions being added within the Greater Michigan District.  Mr. Stoll identified Deposition Exhibit #3 as a spread sheet generated by the agency’s WebCOINS department listing positions and incumbents and whether the position is vacant, overstaffed, or not authorized as of April 21, 2009.  Id. p. 10.  Mr. Stoll testified under Phase I both impacted incumbents and non-impacted employees could bid on vacancies; but only within their respective competitive areas, usually consisting of their own work facilities.  He testified for purposes of Phase I, the Grand Rapids PDF and the PDC were considered as comprising one competitive area.  Id. p. 12.  
Mr. Stoll testified that in Phase II only RIF-impacted employees could bid on available vacancies; but they could bid on vacancies District-wide.  Mr. Stoll testified, upon examining the April 21, 2009 spreadsheet, that a newly-created EAS-20 MDO position was vacant in the District on that date.  He testified he does not believe the agency posted the EAS-20 vacancy until after Phase I was completed, and that the position was not filled until after the August 28, 2009, the effective date of the RIF.  

Mr. Stoll testified Phase III of RIF avoidance took place during the first two weeks of August 2009.  He testified that after the conclusion of Phase III, the appellant had not yet been placed and he offered the appellant his choice of a vacant EAS-16 position in “Transportation” and an EAS-17 Supervisor of Distribution Operations (SDO) position in “the plant,” with indefinite saved pay.  Id. p. 13.  Asked why the appellant was not offered the vacant EAS-20 MDO position in Lansing, Michigan, Mr. Stoll testified Ms. Aronson provided only the EAS-16 & 17 positions for him to offer the appellant.  Id.  He testified he only asked Ms. Aronson what positions he could offer the appellant, and when she identified only the Transportation and SDO positions he did not ask Ms. Aronson whether he could also offer the then vacant Grand Rapids EAS-20 MDO position.  Id. p. 32.  Mr. Stoll further testified he did not speak with Mr. Howe about the offers being made to the appellant.  Mr. Stoll’s testimony appears, however, to conflict with Mr. Howe’s and Ms. Ford’s testimony that he had “independent” authority to voluntarily place impacted employees after Phase III who had not yet located through the eCareers application process.
Mr. Stoll identified Deposition Exhibit #4 as an e-mail to the agency’s counsel listing all vacant positions posted for application by impacted employees in Phase III.   Id. p. 15.  Mr. Stoll testified he does not know that all of the listed vacancies were filled during Phase III.  He testified the Jenison, Michigan Postmaster position was not filled.  When asked if the appellant expressed a willingness to consider customer service jobs such as the Jenison Postmaster position, Mr. Stoll generally testified that during his three conversations with the appellant about the appellant’s position preferences, the appellant “wasn’t showing a preference” for customer service vacancies.  Id. p. 16.  On further examination, he testified the appellant did not respond “in the affirmative or the negative” regarding whether he was interested in a customer service position.  Mr. Stoll testified the appellant showed an interest in labor relations but the District did not have any labor relations vacancies to offer the appellant.  
Mr. Stoll testified that if the appellant had shown an interest in the Muskegon, Michigan EAS-24 Postmaster position or the Jenison Postmaster position after Phase III was completed, he would have contacted the appropriate selecting official to determine if the appellant could be non-competitively placed in one of those positions.  
Mr. Stoll testified his conversation with the appellant regarding non-competitive placement concerned only the EAS-16 and EAS-17 positions offered to the appellant on August 28, 2009.  Id. p. 18.  Mr. Stoll testified he does not recall any prior conversation with the appellant about non-competitive placement.  Somewhat in conflict with his prior testimony that the appellant did not express an interest in customer service positions, Mr. Stoll testified he knew the appellant applied for an EAS-23 MPOO position, a customer service position in the Greater Michigan District, for which the appellant was not selected in Phase III.  Asked whether he could have offered the appellant non-competitive placement in other EAS positions after Phase III, Mr. Stoll testified that it was “incumbent on” the appellant to ask for non-competitive placement after Phase III.  Id. p. 19.  I note, however, the agency’s publication “At-a-Glance” contains no provision notifying impacted non-placed employees that it was incumbent on them to request non-competitive placement as an option during or after Phase III of the RIF.  See Ford’s Deposition at Exhibit 1.  Mr. Stoll testified that Vera Watson, another impacted employee, applied for and was selected by Mr. Drotar for a “Mail Piece Design Analyst” position in Lansing, Michigan.  Id. p. 21.  

Mr. Stoll testified that either as an impacted or non-impacted employee, EAS-24 MDO Quillin could have applied for vacancies in Phase I of the RIF Avoidance process, but the agency’s eCareers website did not recognize 
Mr. Quillin as an eligible candidate for vacancies in Phase II or III of RIF Avoidance due to his “non-impacted” status as a preference eligible veteran.  Id. p. 23.  He testified this was the explanation he received from Ms. Cunningham or Ms. Green from the Area Office, which he re-conveyed to Mr. Quillin.  Mr. Stoll testified that when the appellant, on August 28, 2009, returned his previous repeated voice-mail messages, he informed the appellant he was authorized to offer the EAS level-16 & 17 positions to the appellant by Ms. Aronson.  Mr. Stoll confirmed this offer by e-mail to the appellant at 12:22 p.m. on August 28, 2009.  See Agency’s Amended Motion to Dismiss at Attachment 8, p 38 of 78.  He further testified he told the appellant if he did not select either position, he could, in lieu of separation, choose to go on leave without pay (LWOP) status for 30 days after the August 28, 2009 RIF, to afford an extended period of time to find another vacant position.  The appellant instead decided against going on LWOP and submitted his retirement papers.   

Mr. Stoll testified he never heard Ms. Aronson or Mr. Howe speak negatively about the appellant.  He testified he never heard Mr. Howe identify the appellant as having raised a complaint about Mr. Howe to the agency’s OIG.  In response to reviewing the content of an e-mail written by NAPS representative Treamer stating that Mr. Stoll refused to respond to her request on behalf of the appellant to identify remaining vacancies for which the appellant could apply, Mr. Stoll testified it is “likely” he talked with Ms. Treamer on August 26 or 27, 2009. Id. p. 39; Appellant’s Brief at Exhibit X, Ms. Treamer’s January 11. 2011 Declaration at Exhibit 1.  Asked whether he understood Ms. Treamer was acting on the appellant’s behalf as his NAPS representative at that time, Mr. Stoll testified “Not at all.”  This testimony was later contradicted by Ms. Treamer in her January 11, 2011 Declaration.  Id.  Mr. Stoll further testified he “would have advised the same for everyone, that it was incumbent on [the appellant] to ask for specific positions or interests he would like to pursue.”  Stoll’s Deposition, p. 39.  Mr. Stoll further testified Ms. Treamer “may have” asked him on August 27, 2009 for a list of all vacant EAS positions within the local commuting area of Grand Rapids so that the appellant would know what his options were in applying for vacancies if he were to go into a 30-day LWOP status.  Id. p. 42.  Mr. Stoll testified he does not know what he said to Ms. Treamer in response to this request.  Id.  He testified he cannot say that Ms. Treamer’s recollection was wrong that he responded “We’re not even going to go there right now. I just need him [the appellant] to notify me whether he wants to be in an LWOP status.”  Id.  He further testified he cannot say Ms. Treamer’s recollection is wrong that he told her the appellant could “possibly” obtain a list of vacant positions if he went on LWOP status after August 28, 2009.  He testified Ms. Treamer may have told him the appellant was waiting to answer whether he wished to be placed in an LWOP status until he found out what his application options would be.  He testified that, because the appellant was being “guarded” about his intentions, he contacted Ms. Aronson to see if there was a vacant position available in the appellant’s P&DF in Grand Rapids to which he could be assigned.  He testified Ms. Aronson identified the EAS-16 and 17 level positions he offered the appellant on August 28, 2009.  Id. p. 44.

Under further examination, Mr. Stoll testified that when the appellant was asked what Post Office Operation Manager (POOM) he wished to work for in customer service, the appellant indicated Barb Martin.  Id. p. 49.  When asked, however, whether he contacted Ms. Martin to determine if she had a vacancy suitable for the appellant, Mr. Stoll testified he did not do so.  Mr. Stoll somewhat vaguely testified that because the appellant was being “guarded with regards to that” he did not contact Ms. Martin.  He further testified that during Phase III, Carol Stinger was selected as the EAS-23 POOM in Grand Rapids.  See Record at tab 13, EEO investigation.  Mr. Stoll testified the appellant was among the top three candidates for the position, but Ms. Singer, a candidate from outside the District, was selected by Mr. Howe, who was given the selection panel’s list of the top three candidates.  Stoll Deposition, p. 49.  Mr. Stoll testified he sat on the board of review for ranking the candidates for the position.  He testified one of the appellant’s “drawbacks” was his lack of recent experience in customer service by means of a detail to a POOM position.  Id. p.  47.  
Mr. Stoll testified he had at least one other conversation with the appellant prior to August 28, 2009, after Phase III ended, but he could not recall the date.  He testified his whole conversation with the appellant after Phase III involved determining, with the exception of whether the appellant would volunteer for a 30-day post-RIF leave-without-pay period, whether the appellant wanted a position in customer service or if he wanted to “remain in the plant.”  He testified that because the appellant was on detail the entire RIF Avoidance period, he was not expected to fly to meet with an impacted employee hundreds of miles away from Grand Rapids to hold these discussions.  Id. p. 56. 

In response to the question whether he had authority to make directed reassignments during RIF Avoidance, Mr. Stoll read directly from ELM 
§ 354.23(c), which states:

Reassign employees outside of a competitive area for which a RIF may be required and into vacant positions in competitive areas where a RIF is not being contemplated.  Reassignments may be made to positions within or outside the commuting area and may be voluntary where an employee has responded to a vacancy announcement or directed by management.   Such assignments are not subject to RIF procedures as long as preference eligible employees are not involuntarily placed into lower grade positions.  

Id., p. 57 (emphasis added).  After reading this passage from the ELM, 
Mr. Stoll testified he “can only agree that that’s what it says,” but he did not otherwise respond to the question.  Id.  On further examination, Mr. Stoll testified that not all vacant jobs were posted in Phase III of RIF Avoidance.  Consistent with the agency’s “RIF Avoidance & RIF Process At-a-Glance” publication, 
Mr. Stoll testified that, with the exception of vacancies in the positions of Manager, Post Office Operations (MPOO); Manager, Customer Service; Manager, Customer Service Operations; and Postmaster, Level 18 and above (vacancies open to both non-impacted and impacted employee applicants), only impacted employees were eligible to bid on other vacancies during Phase III of the RIF.  Id., p. 60; see also Ford Deposition, Exhibit 1.
Sue Aronson’s testimony

In her December 6, 2010, Deposition, Sue Aronson, Senior Plant Manager, Executive 3, testified she was promoted to her current position in October 2007, by Joann Feindt, Great Lakes Area Vice-President.  Appellant’s Brief at Exhibit H, p. 12.  Asked whether District Director Howe expressed an unfavorable opinion regarding the appellant, Ms. Aronson testified, “I did not get the impression that he was very impressed with [the appellant’s] management skills.”  Id. p. 14.  She denied remembering any conversation with Mr. Howe in which he expressed a desire to replace the appellant.  Id.  She testified that there was a point when the appellant requested to be assigned out of the Greater Michigan District on details.  She testified that whenever an employee asks for a detail she tries to accommodate them.  

Ms. Aronson testified she relied on advice from the District’s Human Resources Manager, Brian Stoll, during the 2009 RIF Avoidance process.   She testified she had no involvement in determining which employees in the Greater Michigan District would be impacted by the 2009 RIF.  She testified she notified the appellant he was being impacted by the 2009 RIF in a discussion she had with him around March 20, 2009.  Id. p. 29.  She testified she notified Mr. Quillin he was not impacted by the RIF because he was a veteran, but she did not identify the date of her contact with Mr. Quillin.  Ms. Aronson further testified she had no involvement in the decision to upgrade Melissa Vanderslik’s lower-level position.  
Ms. Aronson testified that if an employee is at the level of Manager of Distribution Operations and wants a higher level job, “usually it is competitive.”  Id. p. 36.  She testified she had nothing to do with the decision to upgrade an employee or have the employee complete for a higher-level position.  Id. p. 38.   Ms. Aronson further testified that officials in the Chicago Area Office and Headquarters made the determination to eliminate one of two Level-24 MDO Grand Rapids positions and to establish a Level-25 Senior MDO position during the 2009 RIF, after the District’s requests for a Senior MDO position had been rejected in previous years.  Id. p. 58-9.  She testified that when the District requested the EAS-25 position, it was an additional position, not an “upgrade” to an existing Level-24 MDO position.  Id. p. 60.
Asked if she recalled a discussion with Mr. Stoll regarding placing the appellant in a vacant position in the final days approaching the August 28, 2009 RIF, Ms. Aronson testified, “I don’t recall that.”  Id. p. 66.  Asked if Mr. Howe had any such discussions with Mr. Stoll, Ms. Aronson testified, “I don’t think so.”  She further denied having any such discussion with Mr. Stoll concerning Vera Watson or Al Cruddup, two lower-level EAS employees who voluntarily applied for and accepted lower-level positions in Phase III of RIF Avoidance.  Id.  She testified she did not think Mr. Stoll had any authority to place an employee in a plant vacancy as part of RIF Avoidance without her permission.  Id. p. 68.  She testified she did not recall Mr. Howe saying anything to her about placing the appellant as part of RIF Avoidance.  She testified she does not remember the appellant ever asking her to directly reassign him to another position as part of RIF Avoidance and she does not recall any other discussion with Mr. Stoll about placing any employee through directed reassignment pursuant to ELM 
§ 354.23 (c).  Id. p. 72. 
With regard to the new EAS-25 Senior MDO position in Grand Rapids, 
Ms Aronson testified she decided to have a selection panel review and rate applicants due to the high level of the position.  She testified that review board chairman Chris Telko informed her that the entire group of initial applicants in April and May 2009, drawn only from the Greater Michigan District, was very “weak” and he recommended she repost the position.  Id. p. 74.  She testified she proceeded to interview the three top candidates, including the appellant.  

Ms. Aronson further testified she did not think the appellant was qualified for the position.  She testified that the EAS-25 Senior MDO would be expected to supervise the overall operation of the Grand Rapids PDC and PDF, including Human Resources, functional issues, and mail-processing issues.  She testified she informed all of the candidates the selectee would be expected to supervise overall plant operations on a flexible schedule basis, “24 hours, seven days a week.”  Id. p. 76.  She testified she did not believe the appellant was ready for that responsibility and he had not served as an acting Senior MDO in Grand Rapids while under her supervision as Senior Plant Manager from October 7, 2007 through his departure on detail in December 2008.  Id. p. 76.  She testified she believed the overall performance of the Grand Rapids PDF improved after the appellant left on detail, but she provided no data to support her belief.  Id. 
p. 77-8.
The agency elected to conduct the nationwide non-bargaining employee RIF for legitimate management reasons

The appellant offered no evidence or testimony to rebut the data contained in Mr. Mularski’s Declaration establishing the agency’s sharp productivity increases, and mail and work volume declines, during the six years preceding the agency’s 2009 nationwide non-bargaining employee RIF.  Based on 
Mr. Mularski’s undisputed Declaration, I find the agency’s restructuring in 2009 to more efficiently match its human resources with decreasing mail volumes and increasing productivity was effected for legitimate management reasons under both OPM regulations and the agency’s ELM.

Mr. Quillin’s preference eligible retention standing was properly applied in effecting the appellant’s separation from his competitive level.

Based on the higher RIF-retention standing specifically accorded preference eligible employees, including those in the Postal Service, by OPM’s regulations and the agency’s ELM, I find baseless the appellant’s belief that 
Mr. Quillin’s preference eligible status did not apply to provide him higher retention standing than the appellant during the 2009 RIF.  See Appellant’s Brief at Exhibit N, ELM § 354.216.  Because the appellant has not demonstrated his entitlement to preference eligible status pursuant to 5 U.S.C. § 2108, I find the agency properly separated the appellant, not Mr. Quillin, from the eliminated Grand Rapids EAS-24 position effective August 28, 2009.  Moreover, despite misinformation apparently provided Mr. Quillin by Ms. Aronson in March 2009, the appellant provided no evidence to show that Mr. Quillin’s erroneous belief he was an impacted employee in Phase I of RIF Avoidance in any way contributed to the appellant’s scheduled RIF separation on August 28, 2009.  In this regard, both impacted and non-impacted employees were eligible to apply for vacancies during Phase I of RIF Avoidance, and Mr. Quillin was appropriately ruled ineligible to apply for lower-level vacancies with saved grade an pay before the end of Phase II and before he was selected for any position.  Mr. Quillin, accordingly, received no favorable treatment in applying for vacancies during RIF Avoidance due to his preference eligible status. 

The appellant produced insufficient evidence that the selection of his position for elimination was motivated by reasons personal to him, or that the agency’s RIF Avoidance process was manipulated to force his retirement.
I find the testimony of Ms. Feindt, Ms. Gandhi, Ms. Ford, Mr. Howe, 
Mr. Stoll, and Ms. Aronson contains no indication that Grand Rapids agency managers Howe, Aronson or Stoll had any direct input on the selection of one of two EAS-24 Grand Rapids MDO positions for elimination during the agency’s 2009 RIF.  Indeed, their uncontroverted testimony establishes that the selection of the appellant’s position for elimination during the agency’s restructuring was wholly determined by Washington, D.C. Headquarters’ personnel.  The appellant has not established that any Headquarters’ staff member had personal knowledge of him as an individual employee, or of his relationships in the Greater Michigan District.  

I further find the agency’s RIF Avoidance procedures selected for the 2009 RIF did not violate the agency’s Employee and Labor Relations Manual (ELM) 
§ 354.23, entitled “Implementing RIF Avoidance or Minimization Strategies,” which provides:

a. To minimize or avoid the impact of a RIF, the manager of Selection, Evaluation, and Recognition, in accordance with the functional organization vice president and competitive area management, may implement some or all of the following actions, either in the competitive area proposed to undergo a RIF or in additional specified competitive areas:

b. Freeze hiring and promotional actions.

c. Separate contract employees, temporary employees, and reemployed annuitants.

d. Reassign employees out of a competitive area for which a RIF may be required and into vacant positions in competitive areas where a RIF is not being contemplated.  Reassignments may be made to positions within or outside the commuting area and may be voluntary (e.g. where an employee has responded to a vacancy announcement) or directed by management.  Such assignments are not subject to RIF procedures as long as preference eligible employees are not involuntarily placed in lower-graded positions. 

e. Cancel all detail and temporary promotion PS Forms 50, Notification of Personnel Action.

f. Terminate all probationary employees.

g. Approve employee requests to voluntarily change to vacant positions at lower grades within the competitive area, including bargaining positions.

h. Provide voluntary resignation incentives.

Obtain approval from OPM to offer a voluntary early retirement option.

i. Provide voluntary early retirement incentives.

j. When circumstances warrant, implement other RIF avoidance measures, provided such measures are in compliance with regulations and, if appropriate, the applicable collective bargaining agreement.

Record at tab 6, Appellant’s April 27, 2010 submission at subtab 11 (ELM 
§ 354.2, et seq., April 2008 version, updated with Postal Service Bulletins through May 7, 2009, governing non-bargaining employee RIF actions).  Following this section of the ELM is § 354.243, which generally states:

Management at a competitive area, in coordination with the manager of Selection, Evaluation, and Recognition, matches employees to positions, including any vacant positions at the same grade levels, if any, in the new organization, based on employee qualifications and position requirements.

Id.  
Notwithstanding Ms. Gandhi’s and Ms. Ford’s disturbing testimony they considered the ELM “obsolete” or “out-of-date,” their uncontroverted testimony, and that of Mr. Howe, Mr. Stoll and Ms. Aronson, establish the agency did, in fact, implement “some” of the listed RIF Avoidance strategies (e.g. at subsections d, g & h) during the 2009 RIF Avoidance period, and it strictly adhered to the limitation that no assignments to vacant positions would be involuntarily directed by management.  Ms. Gandhi’s testimony further shows her staff concentrated on matching the qualifications of impacted preference-eligible employees to vacant or lower-level positions for which they had regulatory bump and retreat rights.  The appellant presented insufficient evidence or testimony to show the agency deviated from its March 2009 RIF policy requiring all RIF-impacted non-preference eligible employees to apply for as many posted vacant positions above, at, or below their current pay levels during Phases I through III of RIF avoidance for which they were qualified and believed they would accept.  Nor did he establish he was not sufficiently informed of this policy beginning in March 2009 and throughout the RIF Avoidance period.
Furthermore, although the stated reason for the listed ELM RIF Avoidance strategies was to “minimize” the impact of a RIF on those employees whose positions were being eliminated, the appellant presented no evidence to show the ELM or any other published agency policy requires the agency to assign the appellant or any other impacted non-preference eligible employee voluntarily or involuntarily to a vacant position that would least impact his or her official grade and salary.  Ms. Ford’s uncontroverted testimony establishes the agency’s headquarters issued no directive that placement offers after Phase III had to be those that most closely matched the employees’ rank or level.  See Exhibit V to Appellant’s Brief, p. 60 & 82.  In addition, Ms. Ford testified local agency managers had the discretion whether or not to post vacancies during RIF avoidance.  Apart from their right to apply for posted vacancies under the procedures established by agency Headquarters’ staff for the 2009 RIF, non-preference eligible Postal supervisors and managers had no RIF bump and retreat rights under OPM’s regulations, the agency’s ELM, or applicable Board precedent, and no right to be appointed to the positions for which they applied.  See Marcoux v. U.S. Postal Service, 63 M.S.P.R. 373, 376-380.  I, accordingly, find the appellant has failed to establish the agency violated any established placement right he claims during the 2009 RIF Avoidance period.
Although the appellant’s applications for vacancies during RIF Avoidance were unsuccessful, he failed to apply for several available vacancies during that period for which he was likely qualified, i.e., EAS-24 Plant Manager at the Mid-Missouri PDC, EAS-24 Postmaster at Kalamazoo, Michigan, etc.).  The record shows the appellant knew, or should have known, that his relocation expenses would be paid if he was successful in bidding on the Mid-Missouri or Madison, Wisconsin vacancies based on Ms. Malcolm’s March 12. 2009 notification that RIF-impacted non-bargaining employee’s relocation expenses would be reimbursed if they successfully bid on a position at or below their current pay levels.  The appellant has not established by preponderant evidence that his failure to bid on more than 3 positions during all three phases of the agency’s 2009 RIF Avoidance period was not a substantial factor in limiting his options (to accept a lower-level 16 or 17 position, accept an extended 30-day LWOP period, or retire) on August 28, 2009.
Concerning the appellant’s claim he should automatically have been upgraded to the new EAS-25 SMDO position, the appellant presented insufficient evidence the agency’s ELM requires such an outcome.  I specifically note that ELM § 353.4, entitled “Realignment or Reevaluation,” states that “Headquarters Employee Resource Management” determines the effect on individual positions and that certain rules apply when assigning incumbents and filling affected positions.  See Ford Deposition Exhibit 2.  These rules include:

a.  The incumbent is automatically assigned to the position if there is no significant change in duties or responsibilities and no change in grade.

b. The incumbent is promoted noncompetitively if the position is upgraded with no significant change in duties or responsibilities.

c.  The incumbent has no assignment or promotion right to the new position if there is a significant change in duties and responsibilities that result in the authorization of a new position at the same or higher grade and abolishment of the present position.  The new position is filled in accordance with regular procedures, and the incumbent is assigned in accordance with [ELM § 354]. 

Id.

Although the appellant claims his EAS-24 MDO position was essentially the same as the newly-created EAS-25 MDO position, examination of the position descriptions for the two positions discloses significant differences.  For instance, the “Functional Purpose” of the EAS-24 MDO position is described as, “Manages all automated, mechanized, and/or manual mail processing and distribution operations on an assigned tour at a major mail processing center/facility.”  Appellant’s Brief at Exhibit 2 (emphasis added).  I find this description more narrowly focuses the incumbent’s responsibilities on mail-processing functions than the functional purpose statement of the EAS-25 MDO position, which more broadly states, “Directs the overall operation of a very complex tour at a mail processing center/facility.”  Appellant’s Brief at Exhibit E, EAS-25 SMDO Standard Position Description (emphasis added).  
Of the ten duties and responsibilities listed under the heading “Duties and Responsibilities” for each position, items 1 through 8, and item 10 appear identical for the two positions.  Nevertheless, item 9 of the EAS-24 MDO position description states, “Manages preparation and submission of routine and special reports related to distribution activities; oversees special distribution operations programs.”  Appellant’s Brief at Exhibit A.  Item 9 of the EAS-25 SMDO position description states, “Provides input for the facility’s operating budget.  Id. at Exhibit E.   I find the scope of the functional purpose of the EAS-25 SMDO position is significantly broader than that of the EAS-24 position.  I further find the EAS-25 SMDO’s responsibility to provide budgeting information for the operation of the PDF(s) or PDC(s) is a significantly distinct responsibility not assigned to the EAS-24 MDO.  Moreover, the appellant provided no specific testimony to rebut Ms. Aronson’s testimony that the agency customarily fills such high-level positions by competitive bid.  I, accordingly, find the agency’s decision to fill the EAS-25 SMDO Grand Rapids position by competitive bid was well within the agency’s discretion under ELM § 353.4.  
The appellant further challenges the credibility of Ms. Aronson’s assessment of his implied lack of qualifications for the EAS-25 MDO position.  He claims he served as the Acting Grand Rapids Plant Manager from January 1, 2007, to December 31, 2007, and only worked with Ms. Aronson from June 2007 until he went on a detail to the Chicago Area Office as an Operations Support Specialist, EAS-24, on April 1, 2008.  He also was on detail from at least as early as February 2009 until his August 2009 retirement.  Based on his apparent successful performance on detail as an EAS-24 Plant Manager supervising the overall operation of the agency’s Mid-Missouri PDC in early 2009, the appellant strongly disagrees with Ms. Aronson’s assessment he was not qualified for the EAS-25 MDO position on a specific tour in Grand Rapids, Michigan.  He further notes he was found qualified by the Senior Plant Manager of the Lakeland District for the vacant position of EAS-25 Manager Processing Distributions in a very large–sized, automated, mail processing and distribution center located in Madison Wisconsin, even though he was ultimately not selected for the Madison position.  RT 13-Vol 5, pp. 540, 547-48.   
Notwithstanding the appellant’s concerns regarding the veracity and objectivity of Ms. Aronson’s assessment of his qualifications, with the exception of circumstances not applicable to this appeal the Board lacks jurisdiction to review the merits of a candidate’s non-selection for a promotional position.
  See Nashkin v. Department of Justice, 98 M.S.P.R. 524, ¶ 9 (2005), citing, Metzenbaum v. General Services Administration, 83 M.S.P.R. 243, ¶ 4 (1999).   
I further find the Board has no jurisdiction to review the propriety of 
Ms. Aronson’s decision not to fill the EAS-25 SMDO Grand Rapids position during Phase II of the RIF avoidance period, or her or Mr. Howe’s decision to post some, but not all higher-level EAS vacant positions during the 2009 RIF Avoidance period.  The appellant cites no provision in the agency’s ELM mandating that all vacant positions be posted in these circumstances.
Due to the high level of the appellant’s EAS-24 MDO position, the availability of desirable vacancies suitable to the appellant’s rank and experience was, more likely than not, more limited during RIF Avoidance than for lower-level employees.  I find, however, insufficient evidence to establish that the agency’s selection of the appellant’s position for elimination as part of the agency’s nationwide 2009 non-bargaining employee RIF was motivated by any reason personal to the appellant.  Nor have I found the appellant’s failure to be selected for any of three vacancies for which he applied during RIF Avoidance constitutes sufficient evidence that the appellant’s RIF avoidance options were purposely thwarted by the agency.  Notwithstanding Ms. Aronson’s testimony she does not recall discussing with Mr. Stoll his offer to the appellant of a voluntary reassignment to an EAS-16 or 17 position within the Grand Rapids District on August 28, 2009, Ms. Gandhi and Ms. Ford testified the Great Lakes District Human Resource Manager would have had the authority to offer the appellant non-competitive placement in either of two positions at the EAS-16 and 17 levels if those positions were still vacant after Phase III of RIF Avoidance.  
Cf. Appellant’s Brief at Exhibit O, pp. 18-19.  Ms. Gandhi further testified there was no published guidance regarding what vacant positions should be offered those individuals who had not been selected for a vacancy through the eCareers program during RIF Avoidance.  Id. p. 20.  She testified that if another vacancy existed below the appellant’s current level for which he was qualified, but above the level 16 and 17 positions he was offered, the Human Resources Manager had the authority to offer the appellant that position, but she did not testify such an offer was mandatory under any agency policy or the ELM.  Id. p. 21-22.   The fact Mr. Cruddup and Ms. Watson were selected for higher level vacancies than those offered to the appellant is readily explained by the fact they applied for those vacancies and the appellant did not.
I find the appellant was not without options to separation and retirement.  He could have accepted one of the two offered positions with indefinite saved pay, and later applied for a higher level position after the effective date of the RIF.  He could also have elected to accept LWOP status for 30 days after the effective date of the RIF to allow more time to apply for a higher-level, lateral, or lower-level position immediately after the effective date of the RIF.  No better options were mandated by statute, by OPM regulations, or by the agency’s ELM, I, accordingly, find the appellant’s decision to apply for retirement was not involuntarily extracted due to the violation of any agency RIF policy, rule, or regulation.  I therefore find the agency’s motion to dismiss the appeal, as amended, must be DISMISSED for lack of Board jurisdiction.  

Decision

The appeal is DISMISSED.

FOR THE BOARD:
_______/s/_______________________

Gregory A. Miksa
Administrative Judge

NOTICE TO APPELLANT

This initial decision will become final on September 1, 2011, unless a petition for review is filed by that date or the Board reopens the case on its own motion.  This is an important date because it is usually the last day on which you can file a petition for review with the Board.  However, if you prove that you received this initial decision more than 5 days after the date of issuance, you may file a petition for review within 30 days after the date you actually receive the initial decision.  If you are represented, the 30-day period begins to run upon either your receipt of the initial decision or its receipt by your representative, whichever comes first.  You must establish the date on which you or your representative received it.  The date on which the initial decision becomes final also controls when you can file a petition for review with the Court of Appeals for the Federal Circuit.  The paragraphs that follow tell you how and when to file with the Board or the federal court.  These instructions are important because if you wish to file a petition, you must file it within the proper time period. 

BOARD REVIEW

You may request Board review of this initial decision by filing a petition for review.  Your petition for review must state your objections to the initial decision, supported by references to applicable laws, regulations, and the record.  You must file your petition with:

The Clerk of the Board
Merit Systems Protection Board
1615 M Street, NW.
Washington, DC 20419

A petition for review may be filed by mail, facsimile (fax), personal or commercial delivery, or electronic filing.  A petition for review submitted by electronic filing must comply with the requirements of 5 C.F.R. § 1201.14, and may only be accomplished at the Board's e‑Appeal website (https://e‑appeal.mspb.gov).  

If you file a petition for review, the Board will obtain the record in your case from the administrative judge and you should not submit anything to the Board that is already part of the record.  Your petition must be filed with the Clerk of the Board no later than the date this initial decision becomes final, or if this initial decision is received by you or your representative more than 5 days after the date of issuance, 30 days after the date you or your representative actually received the initial decision, whichever was first.  If you claim that you and your representative both received this decision more than 5 days after its issuance, you have the burden to prove to the Board the earlier date of receipt.  You must also show that any delay in receiving the initial decision was not due to the deliberate evasion of receipt. You may meet your burden by filing evidence and argument, sworn or under penalty of perjury (see 5 C.F.R. Part 1201, Appendix 4) to support your claim.  The date of filing by mail is determined by the postmark date.  The date of filing by fax or by electronic filing is the date of submission.  The date of filing by personal delivery is the date on which the Board receives the document.  The date of filing by commercial delivery is the date the document was delivered to the commercial delivery service.  Your petition may be rejected and returned to you if you fail to provide a statement of how you served your petition on the other party.  See 5 C.F.R. § 1201.4(j).  If the petition is filed electronically, the online process itself will serve the petition on other e-filers.  See 5 C.F.R. § 1201.14(j)(1).

JUDICIAL REVIEW

If you are dissatisfied with the Board's final decision, you may file a petition with:

The United States Court of Appeals
for the Federal Circuit
717 Madison Place, NW.
Washington, DC 20439

You may not file your petition with the court before this decision becomes final.  To be timely, your petition must be received by the court no later than 60 calendar days after the date this initial decision becomes final.

If you need further information about your right to appeal this decision to court, you should refer to the federal law that gives you this right.  It is found in Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703).  You may read this law, as well as review the Board’s regulations and other related material, at our website, http://www.mspb.gov.  Additional information is available at the court's website, www.cafc.uscourts.gov.  Of particular relevance is the court's "Guide for Pro Se Petitioners and Appellants," which is contained within the court's Rules of Practice, and Forms 5, 6, and 11.

NOTICE TO AGENCY/INTERVENOR

The agency or intervenor may file a petition for review of this initial decision in accordance with the Board's regulations. 
� Mr. Mularski’s declaration was prepared in connection with the EEOC appeal of another employee in a New York agency location, but it contains information relevant to the instant appeal.  Id.


� The appellant is not a veteran of military service with preference eligible rights under the Veterans Employment Opportunities Act of 1998 (VEOA), Pub. L. No. 105-339, 112 Stat. 3182, amending 5 U.S.C. § 3304(f) (enacted October 31, 1998), or protection from discrimination under the Uniform Services Employment and Reemployment Rights Act of 1994 (USERRA); 38 U.S.C.A. § 4324(b)(1) (West 2002).  Nor are Postal employees protected from retaliation in promotion actions under the Whistleblower Protection Act of 1989 [WPA], Pub. L. No. 101-12, 103 Stat. 16. (July 9, 1989). 





 
 
 

