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introduction
On May 5, 2012, the appellant timely appealed a April 5, 2012 Office of Personnel Management (OPM) reconsideration decision finding that OPM had correctly computed the appellant’s years of federal civilian service in connection with his Federal Employees’ Retirement System (FERS) retirement annuity.  OPM further found that it had correctly excluded his post-1956 service, for which a deposit had not been paid.  See Initial Appeal File (IAF), Tab 1.
The Board has jurisdiction over this appeal.  See 5 U.S.C. § 8461(e)(1) (2006); 5 C.F.R. § 841.308 (2012).  The appellant initially requested a hearing, but later waived his right to one.  See Initial Appeal File (IAF), Tabs 1 and 9 (audio tape) and 10.  As such, the appeal was decided based on the written record.  For the reasons stated below, OPM’s reconsideration decision is REVERSED.  
ANALYSIS anD Findings
Background
The following facts are undisputed.  The appellant retired from the United States Postal Service (USPS) on disability retirement.  The appellant’s annuity commenced effective April 9, 2000.  See IAF, Tab 1.  On March 1, 2001, the appellant signed his retirement application, Standard Form (SF) 3107 (Revised January 1997).  See id., Tab 8, Subtab 6 at 21-25.  The appellant indicated that he had performed military service from January 1968-June 1969.  See id.; see also Subtab 6 at 6.  SF-3107, Schedule A provides in pertinent part as follows:
If any of your military service occurred on or after January 1, 1957, have you paid a deposit to your agency for this service? (You must pay this deposit to your agency.  You cannot pay OPM after you retire).
Id.  The “No” box was checked next to this question.  See id.  OPM has submitted no further evidence which would indicate that the appellant was counseled about his right to make a military service deposit or the consequences of not doing so.
On September 24, 2001, the appellant was notified by OPM that in order to receive credit for civilian service he performed at the Veterans Administration (VA) from November 8, 1987 to February 7, 1988 the appellant would have to pay a deposit of $113.00.  See id., Tab 8, Subtab 6 at 18-20.  At the same time, the appellant was informed that credit for military service performed after December 31, 1956 was not credited since a deposit had not been paid prior to the his retirement.  See id.  In October 2001, the appellant paid the deposit of $113.00 and stated that he wished to “get the remainder of my pay thats due to me immediately.”  See id. at 14-17.  
On or about November 22, 2010, the appellant contacted OPM and requested that OPM revise his years of service to 18 years, to include 2 years of military service.  See id., Tab 8, Subtabs 5 and 6.  On June 16, 2011, OPM issued an initial decision which stated that the appellant had civilian federal service of 16 years, 1 month and 23 days.  OPM further stated that there was no record of any deposit paid for military service.  See id., Subtab 4.  The appellant requested reconsideration of that decision.  See id., Subtab 3.  By reconsideration decision dated April 5, 2012, OPM corrected the appellant’s years of civilian service to 13 years, 4 months and 2 days.  OPM affirmed the initial decision which held that the appellant’s post-1956 military service was not creditable as there was no record of a deposit being made for that service.  See id., Subtab 2.  This appeal followed.  See id., Tab 1.  
The appellant has not established that he is entitled to 16 years, 1 month and 23 days of creditable federal civilian service.
The appellant bears the burden of proving by preponderant evidence[footnoteRef:1] that he is entitled to the benefit he seeks under FERS.  See Cheeseman v. Office of Personnel Management, 791 F.2d 138, 140-41 (Fed. Cir. 1986), cert. denied, 479 U.S. 1037 (1987).  Creditable service under FERS includes any civilian service as an employee of the Government or the USPS after December 31, 1986.  See 5 U.S.C. § 8411 (2006); 5 C.F.R. § 842.304 (2012).  [1:  Preponderant evidence is defined as the degree of relevant evidence that a reasonable person, considering the record as a whole, would accept as sufficient to find that a contested fact is more likely to be true than untrue.  See 5 C.F.R. § 1201.56(c)(2) (2012).] 

The appellant claims that he has 16 years, 1 month and 23 days of federal civilian service based on an annuity estimate he received from the USPS based on a retirement with an effective date of October 1, 2001.[footnoteRef:2]  See IAF, Tab 8, Subtab 6 at 5.  OPM has set forth the appellant’s service as follows: USPS May 19, 1990-April 8, 2000; VA June 14, 1980-June 18, 1981 and November 8, 1987-May 14, 1990.  Based on the foregoing service, OPM found that the appellant’s total federal civilian service amounted to 13 years, 4 months and 2 days.  See id., Subtab 2.  The appellant has not submitted any evidence nor has he pointed to any federal civilian service that was not included by OPM.  See id., Tabs 1 and 9 (audio tape).  Moreover, the appellant’s retirement application and documentation from USPS and VA generally support OPM’s stated service history, although it does appear that OPM has credited the appellant with one extra month of service for his VA service[footnoteRef:3].  See id., Tab 8, Subtab 6 at 24-33.  As such, based on my review of the record evidence, I find that the appellant has not set forth evidence supporting his claim that he should be credited for 16 years, 1 month and 23 days of federal civilian service. [2:  The record is unclear as to when the appellant received this annuity estimate.  However, it should be noted that the undisputed effective date of the appellant’s disability retirement from USPS was April 9, 2000.  Nonetheless, since this document was just an estimate and is unsupported by the record evidence indicating the appellant’s years of service, I find that this evidence has little probative value.  See IAF, Tab 1.]  [3:  There does appear to be a one month discrepancy in relation to the appellant’s initial VA service, which according to VA records, concluded on May 18, 1981 rather than June 18, 1981.  See id., Tab 8, Subtab 6 at 24-33. ] 

A FERS employee is required to make a deposit to receive retirement credit for post-1956 military service before his separation unless his failure to do so was the result of administrative error.  
A FERS annuitant who retires after September 7, 1982 is entitled to credit for post-1956 active duty military service under FERS if he deposits an amount equal to 3 % of his basic pay for each period of military service after December 1956 to his employing agency.  See 5 U.S.C. §§ 8411(c) and 8422(e) (2012); 5 C.F.R. §§ 842.306 and 842.307 (2012).  The deposit must be made before separation from the service unless the individual was prevented from making a deposit before separation due to administrative error.  See 5 C.F.R. § 842.307(a)(3); see also Kehl v. Office of Personnel Management, 78 M.S.P.R. 600, 602-03 (1998).  
An employing agency’s failure to inform an employee of the need to make a deposit for his military service, when the agency is obligated to provide this information, constitutes an “administrative error” within the meaning of section 847.307(a)(3).  See Connolly v. Office of Personnel Management, 96 M.S.P.R. 584, ¶ 9 (2004).  The Board has stated that OPM and employing agencys have a duty to reasonably apprise an employee about the opportunity to make the post-1956 military service deposit and of the consequences of not doing so.  See King v. Office of Personnel Management, 97 M.S.P.R. 307, ¶ 15 (2004), aff’d sub nom., Grant v. Office of Personnel Management, 126 Fed. App’x. 945 (Fed. Cir. 2005); Drury v. Office of Personnel Management, 79 M.S.P.R. 493, ¶ 10 (1998).  The Federal Circuit has also recognized that “the longstanding policy articulated by the Board is that military veterans are entitled to expect that the government will provide them with accurate answers to questions concerning the deposit requirements to enable them to make informed decisions on matters that may significantly affect their annuities.”  See McCrary v. Office of Personnel Management, 459 F.3d 1344, 1349 (2006).  
The appellant has the burden of proving by preponderant evidence that an administrative error occurred.  See Lancaster v. Office of Personnel Management, 112 M.S.P.R. 76, ¶ 8 (2009).
The appellant has established that the employing agency committed administrative error. 
The appellant stated that he did not recall being counseled about the effect of not making a military service deposit prior to his retirement.  See IAF, Tab 9 (audio tape).  The appellant further stated that he paid the deposit for his military service when he sent in a check for $113.00 to OPM in October 2001.  See id.; see also Tabs 1 and 8, Subtab 5.    
The Board has found that the January 1990 version of the SF-2801, Application for Immediate Retirement, provides sufficient notice of the opportunity to make a deposit and of the consequences for not making the deposit.  See King, 97 M.S.P.R. 307, ¶¶ 16-17; Drury, 79 M.S.P.R. 493, ¶¶ 11- 13.  However, in the instant case, the appellant signed an SF-3107 in connection with his retirement.  Unlike the SF-2801, there is nothing contained in the SF-3107 which notifies the employee of his the consequences of his failure to make the military service deposit.  See IAF, Tab 8, Subtab 6 at 21-25.  OPM has not submitted any other evidence which would indicate that the appellant was given any information that advised him as to the consequences of failing to make the deposit prior to his retirement.  Based on the foregoing, I find that the employing agency failed to apprise the appellant of the consequences of his failure to make the post-1956 military service deposit.  I further find that based on the fact that the appellant paid the $113.00 promptly in October 2001 and based on his other correspondence with OPM where he is clearly questioning why his military service was not credited,[footnoteRef:4] that he would have made the deposit for military service had been reasonably apprised of the opportunity to do so by his employing agency.  See id., Tabs 1 and 9 (audio tape); see also Tab 8, Subtabs 3, 5 and 6.   As such, based on my review of all the evidence of record, I find that the employing agency committed administrative error by failing to apprise the appellant of the consequences of his failure to make the post-1956 military service deposit.  See Connolly, 96 M.S.P.R. 584, ¶ 9; see also King, 97 M.S.P.R. 307, ¶¶ 16-17; Drury, 79 M.S.P.R. 493, ¶¶ 11- 13; compare Collins v. Office of Personnel Management, 45 F.3d 1569, 1573-74 (Fed. Cir. 1995) (holding that where annuitant receives full and fair notice of the requirement to make a deposit, the government is not required to inform an annuitant about the dollar consequences of electing not to make the deposit), and Thomas v. Office of Personnel Management, 107 M.S.P.R. 334, ¶¶ 16-17 (2007) (finding that that there was no administrative error where the appellant was specifically advised of the consequences of not making the military service deposit, but he failed to read the explanatory information on the form).        [4:  The evidence of record indicates that the letter informing the appellant of his need to make the deposit for his VA service came in the same package as the letter informing him about his failure to make the military service deposit.  See IAF, Tab 8, Subtab 6 at 18-20.  As such, I find that his belief that his payment of $113.00 covered all his service to be credible and not unreasonable.] 

Conclusion
In summary, I find that the appellant has established by preponderant evidence that an administrative error caused his failure to make a deposit for his post-1956 military service before his separation from federal service.  See Connolly, 96 M.S.P.R. 584, ¶ 9.  Therefore, I find that the appellant is entitled to have OPM set a time limit under 5 C.F.R. § 842.307(a)(3) for him to make a deposit for his post-1956 military service to his employing agency.  
Decision
The agency’s reconsideration decision is REVERSED.
ORDER
OPM is ORDERED to set a time limit under 5 C.F.R. § 842.307(a)(3), before which the appellant may make the military deposit to his former employing agency.  OPM must complete this action within 20 days of the date of this decision.  OPM is further ORDERED to inform the appellant in writing of all actions taken to comply with this ORDER and of the date on which it believes it has fully complied.  The appellant is ORDERED to provide any necessary information requested by OPM to help it carry out this Board Order.  The appellant, if not promptly notified, should ask OPM about its progress.  See 5 C.F.R. § 1201.181 (2012).
INTERIM RELIEF
Although the appellant is the prevailing party, I have determined not to order interim relief pursuant to 5 U.S.C. § 7701(b)(2)(A) because I do not believe that it would be appropriate in this instance.  See Steele v. Office of Personnel Management, 57 M.S.P.R. 458, 463-64 (1993), aff’d, 50 F.3d 21 (Fed. Cir. 1995) (Table).
[bookmark: afdec]FOR THE BOARD:	______________________________
[bookmark: ajname2]Maureen Briody
Administrative Judge

notice to parties concerning settlement
The date that this initial decision becomes final, which is set forth below, is the last day that the administrative judge may vacate the initial decision in order to accept a settlement agreement into the record.  See 5 C.F.R. § 1201.112(a)(5).
NOTICE TO APPELLANT
[bookmark: finalitydate]This initial decision will become final on July 30, 2012, unless a petition for review is filed by that date or the Board reopens the case on its own motion.  This is an important date because it is usually the last day on which you can file a petition for review with the Board.  However, if you prove that you received this initial decision more than 5 days after the date of issuance, you may file a petition for review within 30 days after the date you actually receive the initial decision.  If you are represented, the 30-day period begins to run upon either your receipt of the initial decision or its receipt by your representative, whichever comes first.  You must establish the date on which you or your representative received it.  The date on which the initial decision becomes final also controls when you can file a petition for review with the Court of Appeals for the Federal Circuit.  The paragraphs that follow tell you how and when to file with the Board or the federal court.  These instructions are important because if you wish to file a petition, you must file it within the proper time period. 
BOARD REVIEW
You may request Board review of this initial decision by filing a petition for review.  Your petition for review must state your objections to the initial decision, supported by references to applicable laws, regulations, and the record.  You must file your petition with:
The Clerk of the Board
Merit Systems Protection Board
1615 M Street, NW.
Washington, DC 20419
A petition for review may be filed by mail, facsimile (fax), personal or commercial delivery, or electronic filing.  A petition for review submitted by electronic filing must comply with the requirements of 5 C.F.R. § 1201.14, and may only be accomplished at the Board's e‑Appeal website (https://e‑appeal.mspb.gov).  
If you file a petition for review, the Board will obtain the record in your case from the administrative judge and you should not submit anything to the Board that is already part of the record.  Your petition must be filed with the Clerk of the Board no later than the date this initial decision becomes final, or if this initial decision is received by you or your representative more than 5 days after the date of issuance, 30 days after the date you or your representative actually received the initial decision, whichever was first.  If you claim that you and your representative both received this decision more than 5 days after its issuance, you have the burden to prove to the Board the earlier date of receipt.  You must also show that any delay in receiving the initial decision was not due to the deliberate evasion of receipt. You may meet your burden by filing evidence and argument, sworn or under penalty of perjury (see 5 C.F.R. Part 1201, Appendix 4) to support your claim.  The date of filing by mail is determined by the postmark date.  The date of filing by fax or by electronic filing is the date of submission.  The date of filing by personal delivery is the date on which the Board receives the document.  The date of filing by commercial delivery is the date the document was delivered to the commercial delivery service.  Your petition may be rejected and returned to you if you fail to provide a statement of how you served your petition on the other party.  See 5 C.F.R. § 1201.4(j).  If the petition is filed electronically, the online process itself will serve the petition on other e-filers.  See 5 C.F.R. § 1201.14(j)(1).
JUDICIAL REVIEW
If you are dissatisfied with the Board's final decision, you may file a petition with:
The United States Court of Appeals
for the Federal Circuit
717 Madison Place, NW.
Washington, DC 20439
You may not file your petition with the court before this decision becomes final.  To be timely, your petition must be received by the court no later than 60 calendar days after the date this initial decision becomes final.
If you need further information about your right to appeal this decision to court, you should refer to the federal law that gives you this right.  It is found in Title 5 of the United States Code, section 7703 (5 U.S.C. § 7703).  You may read this law, as well as review the Board’s regulations and other related material, at our website, http://www.mspb.gov.  Additional information is available at the court's website, www.cafc.uscourts.gov.  Of particular relevance is the court's "Guide for Pro Se Petitioners and Appellants," which is contained within the court's Rules of Practice, and Forms 5, 6, and 11.
ENFORCEMENT
If, after the agency has informed you that it has fully complied with this decision, you believe that there has not been full compliance, you may ask the Board to enforce its decision by filing a petition for enforcement with this office, describing specifically the reasons why you believe there is noncompliance.   Your petition must include the date and results of any communications regarding compliance, and a statement showing that a copy of the petition was either mailed or hand-delivered to the agency.  
Any petition for enforcement must be filed no more than 30 days after the date of service of the agency’s notice that it has complied with the decision.  If you believe that your petition is filed late, you should include a statement and evidence showing good cause for the delay and a request for an extension of time for filing.
NOTICE TO AGENCY/INTERVENOR
[bookmark: oscref][bookmark: macrotemp][bookmark: _GoBack]The agency or intervenor may file a petition for review of this initial decision in accordance with the Board's regulations. 


 
 	 
